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À. Ïåò ðî ñÿí

×ëåí Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Àð ìå íèÿ, 
êàí äè äàò þðè äè ÷åñ êèõ íà óê, äî öåíò

Ñîâðåìåííûåïðîáëåìûôóíêöèîíàëüíûх

âзàèìîîòíîшåíèéÊîíñòèòóöèîííîãîÑóäà

èîáùèхñóäîâÐåñïóáëèêèÀðìåíèÿ1

Фóíêöèîíàëüíûåâçàèìîîòíîøåíèÿêîíñòèòóöèîííûõñó-

äîâèîáùèõñóäîâîáîçíàчèâàюòñÿâïåðâóюîчåðåäüñòîчêè

çðåíèÿîáåñïåчåíèÿçàùèòûîñíîâíûõïðàâèñâîáîäчåëîâå-

êàèâîññòàíîâëåíèÿíàðóøåííûõïðàâ.Âàñïåêòåýôôåêòèâ-

íîãî îñóùåñòâëåíèÿ ïðàâîñóäèÿ è, ñëåäîâàòåëüíî, îáåñïå-

чåíèÿêîíñòèòóöèîííîéçàêîííîñòèïðàâèëüíîåèñîðàçìåð-

íîåðàñïðåäåëåíèåôóíêöèéêîíñòèòóöèîííîãîïðàâîñóäèÿè

îáùåãî ïðàâîñóäèÿ ÿâëÿåòñÿ íåîáõîäèìîñòüю. Фóíêöèî-

íàëüíûåâçàèìîîòíîøåíèÿ êîíñòèòóöèîííûõ ñóäîâèîáùèõ

ñóäîâ, íåñîìíåííî, îáóñëàâëèâàюòñÿ òàêжå õàðàêòåðîì è

ñòåïåíüюïîëíîöåííîñòèèíñòèòóòàèíäèâèäóàëüíîéêîíñòè-

òóöèîííîéжàëîáû.

Â ñâåòå âûøåèçëîжåííîãî õîчó ïðåäñòàâèòü îòäåëüíûå

àñïåêòûèñîâðåìåííûåïðîáëåìûôóíêöèîíàëüíûõâçàèìî-

îòíîøåíèéÊîíñòèòóöèîííîãîÑóäàèîáùèõñóäîââÀðìåíèè.

Ñîãëàñíî äåéñòâóюùèì â Àðìåíèè êîíñòèòóöèîííî-ïðà-

âîâûìðåãëàìåíòèðîâàíèÿì,ôóíêöèÿêîíñòèòóöèîííîãîïðà-

âîñóäèÿîòäåëåíàîòôóíêöèèîáùåãîïðàâîñóäèÿ.ÂÀðìåíèè

êîíñòèòóöèîííîåïðàâîñóäèåîñóùåñòâëÿåòÊîíñòèòóöèîííûé

Ñóä.Ñóäûïåðâîéèíñòàíöèèîáùåéюðèñäèêöèè,ñïåöèàëèçè-

ðîâàííûé - Àäìèíèñòðàòèâíûé ñóä, Àïåëëÿöèîííûå ñóäû è

Êàññàöèîííûé Ñóä â ðàìêàõ ñóäåáíîé âëàñòè ñîñòàâëÿюò

ôóíêöèîíàëüíóюñèñòåìíóюöåëîñòíîñòü,ãäåâûñøåéñóäåá-

1 Äîêëàäíà17-îìÌåжäóíàðîäíîìêîíãðåññååâðîïåéñêîãîèñðàâíèòåëü-
íîãîêîíñòèòóöèîííîãîïðàâà,Ãåðìàíèÿ,Ðåãåíñáóðã,16-17îêòÿáðÿ2015ã.

Àêòóàëüíûåïðîáëåìûêîíñòèòóöèîííîãîïðàâîñóäèÿ
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äëÿîáðàùåíèÿâÊîíñòèòóöèîííûéÑóä,âî-ïåðâûõ,äîëжíû

îáîñíîâàòüñâîюïîçèöèюâñâÿçèñîáñòîÿòåëüñòâîìïðîòè-

âîðåчèÿ Êîíñòèòóöèè îñïàðèâàåìîãî ïîëîжåíèÿ íîðìàòèâ-

íîãîàêòàè,âî-âòîðûõ, îáîñíîâàòü  òîîáñòîÿòåëüñòâî,чòî

ðàçðåøåíèåäàííîãîäåëàâîçìîжíîëèøüïðèìåíåíèåìîñ-

ïàðèâàåìîãîïîëîжåíèÿ.

Íåîáõîäèìîîòìåòèòü,чòîâïðàâîïðèìåíèòåëüíîéïðàê-

òèêå íàëèчåñòâóюò ðàçíîõàðàêòåðíûå âîñïðèÿòèÿ óêàçàííûõ

êîíñòèòóöèîííî-ïðàâîâûõðåãóëèðîâàíèé,âчàñòíîñòè,âïëà-

íå òîãî,îñòàâëåíîëèîáðàùåíèåâÊîíñòèòóöèîííûéÑóäíà

óñìîòðåíèå ñóäà èëè ÿâëÿåòñÿ åãî îáÿçàííîñòüю. Пðàâîâàÿ

ïîçèöèÿÊîíñòèòóöèîííîãîÑóäàïîäàííîìóâîïðîñóçàêëючà-

åòñÿâòîì,чòîâîçìîжíîñòüîáðàùåíèÿñóäîââÊîíñòèòóöèîí-

íûéÑóäíåîáõîäèìîâîñïðèíèìàòüíåòîëüêîêàêïðàâî,íîè

êàêîáÿçàííîñòü.Бåçýòîãî,ñîäíîéñòîðîíû,áåñïîêîéñòâîâ

ñâÿçè ñ êîíñòèòóöèîííîñòüю ïðàâîâîãî ïîëîжåíèÿ íåìîжåò

áûòüðàçâåÿíîäèñêðåöèîííûìïîäõîäîì,òàêêàêîíàòðåáóåò

ñîîòâåòñòâóюùåé ïðîöåññóàëüíîé ïðîöåäóðû "îöåíêè" è

êîíñòèòóöèîííîãî ïîëíîìîчèÿ åå îñóùåñòâëåíèÿ, ñ äðóãîé

ñòîðîíû,ïðèìåíåíèåìâîçìîжíîíåêîíñòèòóöèîííîéíîðìû,

âìåñòîçàùèòûïðàâчåëîâåêà,ýòèïðàâàáóäóòíàðóøåíû.Ñó-

äåáíàÿïðàêòèêàïîêàçûâàåò,чòîèõïîñëåäóюùååâîññòàíîâ-

ëåíèåîñëîжíÿåòñÿèчàñòîñòàíîâèòñÿíåâîçìîжíûì,âëåчàçà

ñîáîéïîòåðюäîâåðèÿêïðàâîñóäèю.Ñëåäîâàòåëüíî,çàäàчà

ñîñòîèòâðàçóìíîéðåàëèçàöèèêîíñòèòóöèîííîéâîçìîжíîñ-

òè,ïðåäîñòàâëåííîéñóäàì.Оäíàêîäàííàÿîáÿçàííîñòüâîç-

íèêàåòñìîìåíòà,êîãäàñóäûèìåюòîáîñíîâàííîåñîìíåíèå,

ïîçèöèю, чòî ïîëîжåíèÿ íîðìàòèâíûõ àêòîâ, êàñàюùèõñÿ

êîíêðåòíîãîäåëà,íàõîäÿùåãîñÿâèõïðîèçâîäñòâå,ïðîòèâî-

ðåчàòÊîíñòèòóöèèÐÀ.ÊîíñòèòóöèîííûéÑóäÐÀñчèòàåò, чòî

îáîñíîâàííàÿïîçèöèÿñóäàìîжåòáûòüñôîðìèðîâàíàâðå-

çóëüòàòåñàìîñòîÿòåëüíîãîèðàâíîöåííîãîïðàâîâîãîàíàëèçà

ñóäüè êàñàòåëüíî êîíñòèòóöèîííîñòè ïðàâîâîãî ïîëîжåíèÿ.

Оäíàêî ýòî íå ìîжåò ñòàòü ïðåäìåòîì ñóäåáíîãî ðàçáèðà-

òåëüñòâàèðåçóëüòàòîì"îöåíêè"âïðîöåññåýòîãî,èâñóäåá-

íîìàêòåíåìîжåòáûòüçàêðåïëåíî,чòîäàííîåïîëîжåíèåñî-

îòâåòñòâóåò èëè íå ïðîòèâîðåчèò Êîíñòèòóöèè. Ýòî ñîçäàñò

ïîчâóäëÿñàìîóïðàâñòâà-íåïîñðåäñòâåííîâçÿòèåìíàñåáÿ

êîìïåòåíöèèêîíñòèòóöèîííîãîïðàâîñóäèÿèñîçäàíèåìòåì

9

íîéèíñòàíöèåéÿâëÿåòñÿÊàññàöèîííûéÑóä,êîòîðûéÿâëÿåò-

ñÿñóäîì,îáåñïåчèâàюùèìåäèíîîáðàçíîåïðèìåíåíèåçàêî-

íàèïåðåñìàòðèâàюùèìñóäåáíûåàêòûíèжåñòîÿùèõñóäîâ.

Оáùèåñóäûâñëóчàÿõèïîðÿäêå,ïðåäóñìîòðåííûõÊîíñòèòó-

öèåéÐÀ,ìîãóòîáðàòèòüñÿâÊîíñòèòóöèîííûéÑóä.Ñóäåáíûå

àêòûíåÿâëÿюòñÿîáъåêòàìèêîíñòèòóöèîííîãîïðàâîñóäèÿÐÀ.

ÂÀðìåíèèäåéñòâóåòîãðàíèчåííàÿñèñòåìàèíäèâèäóàëü-

íîéêîíñòèòóöèîííîéжàëîáû,âðàìêàõêîòîðîéëèöî,èñчåð-

ïàâøååâñåñðåäñòâàñóäåáíîéçàùèòû,âÊîíñòèòóöèîííîìÑó-

äåìîжåòîñïàðèâàòüêîíñòèòóöèîííîñòüëèøüïîëîжåíèÿçàêî-

íà,ïðèìåíåííîãîâîòíîøåíèèíåãîîêîíчàòåëüíûìñóäåáíûì

àêòîìïîêîíêðåòíîìóäåëó.Иñõîäÿòàêжåèçóêàçàííîãîîáñòî-

ÿòåëüñòâà,âÀðìåíèèíàèáîëååàêòóàëüíûòåïðîáëåìûôóíê-

öèîíàëüíûõ âçàèìîîòíîøåíèé Êîíñòèòóöèîííîãî Ñóäà è îá-

ùèõ ñóäîâ, êîòîðûå ñâÿçàíû ñ âîñïðèÿòèåì è ðåàëèçàöèåé

êîìïåòåíöèèîáðàùåíèÿîáùèõñóäîââÊîíñòèòóöèîííûéÑóä,

àòàêжåñâîñïðèÿòèåìèðåàëèçàöèåéîáùèìèñóäàìèïðàâî-

âûõïîñëåäñòâèéïîñòàíîâëåíèéÊîíñòèòóöèîííîãîÑóäà.

Íåñîìíåííî, íåîáõîäèìîñòü îáðàùåíèÿ îáùèõ ñóäîâ â

Êîíñòèòóöèîííûé Ñóä îáóñëàâëèâàåòñÿ òåì îáñòîÿòåëü-

ñòâîì, чòî ñóäû ÿâëÿюòñÿ ïåðâèчíûì çâåíîì çàùèòû ïðàâ

чåëîâåêàèâîññòàíîâëåíèÿíàðóøåííûõïðàâ,чòîíåïîñðåä-

ñòâåííî ñîïðèêàñàåòñÿ ñ ïðîáëåìàìè êîíñòèòóöèîííîñòè

íîðìû çàêîíà, ee ïðèìåíåíèÿ. Оáåñïåчåíèå ýôôåêòèâíîé

çàùèòûïðàâèñâîáîäчåëîâåêà,óñòàíîâëåíèÿêîíñòèòóöèîí-

íîéçàêîííîñòèèíåïîñðåäñòâåííîãîïðèìåíåíèÿêîíñòèòó-

öèîííûõ íîðì îáóñëàâëèâàåòñÿ ïðàâèëüíûì è åäèíîîáðàç-

íûì âîñïðèÿòèåì è ïðèìåíåíèåì èìè êîíñòèòóöèîííûõ

íîðì.Âýòîìêîíòåêñòå,êîíåчíî,êîìïåòåíöèÿèãîòîâíîñòü

îáùèõ ñóäîâ ñîäåéñòâîâàòü ðåàëèçàöèè ïðàâà чåëîâåêà íà

êîíñòèòóöèîííîå ïðàâîñóäèå, â ïåðâóю îчåðåäü, íåîáõîäè-

ìûèâàжíûäëÿëèöà,ïðàâàêîòîðîãîíàðóøåíû.

Ñîãëàñíîïóíêòó7чàñòè1ñòàòüè101ÊîíñòèòóöèèÐÀñó-

äûìîãóòîáðàùàòüñÿâÊîíñòèòóöèîííûéÑóäâóñòàíîâëåí-

íîì ïîðÿäêå ïî âîïðîñàì êîíñòèòóöèîííîñòè ïîëîжåíèé

íîðìàòèâíûõ àêòîâ, êàñàюùèõñÿ êîíêðåòíîãî äåëà, íàõîäÿ-

ùåãîñÿâèõïðîèçâîäñòâå.Уêàçàííîåêîíñòèòóöèîííîåïîëî-

жåíèåêîíêðåòèçèðîâàíîâñòàòüå71ÇàêîíàÐÀ"ОÊîíñòèòó-

öèîííîìÑóäå", èç êîòîðîé, â чàñòíîñòè, ñëåäóåò, чòî ñóäû
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âî-ïåðâûõ,ïðàâîâîåðåãóëèðîâàíèå,êîòîðîåïðåäïîëà-

ãàåò,чòîíåñìîòðÿíàòî,чòîñóäïðàâîìîчåíñâîèìèïðàâî-

âûìèïîçèöèÿìèñïîñîáñòâîâàòüðàçâèòèюïðàâà,òåìíåìå-

íååíåìîжåòíàñòîëüêîâîéòèâïîëåïðàâîâîãîðåãóëèðîâà-

íèÿ,чòîáûèçìåíèòüèëèèñêàçèòüïðàâîâîåñîäåðжàíèåïî-

ëîжåíèÿçàêîíà;

âî-âòîðûõ,êîíñòèòóöèîííîñòü,ñîãëàñíîêîòîðîéñóäîá-

ùåéюðèñäèêöèèíåìîжåòâçÿòüíàñåáÿôóíêöèюêîíñòèòó-

öèîííîãîïðàâîñóäèÿ.Ñòîëêíóâøèñüñïðîáëåìîéêîíñòèòó-

öèîííîñòèïðàâîâîãîïîëîжåíèÿ,îáùèéñóäïðèíàëèчèèñî-

îòâåòñòâóюùåãîïîëíîìîчèÿîáÿçàíïðèîñòàíîâèòüðàçáèðà-

òåëüñòâîïîäåëóèîáðàòèòüñÿâÊîíñòèòóöèîííûéÑóä.

Âîáîèõñëóчàÿõíàðóøåíèåðàìîêñóäåáíîãîóñìîòðåíèÿ

âëåчåò çà ñîáîé ïîïðàíèå ïðèíöèïà âåðõîâåíñòâà ïðàâà. Â

äàííîìñëóчàå,ïîíàøåìóìíåíèю,âàжíûêàêòîчíûåèïîë-

íûå êîíñòèòóöèîííî-ïðàâîâûå ðåãóëèðîâàíèÿ, òàê è èõ ýô-

ôåêòèâíàÿðåàëèçàöèÿâïðàâîïðèìåíèòåëüíîéïðàêòèêå.

Фóíêöèîíàëüíûå âçàèìîîòíîøåíèÿ Êîíñòèòóöèîííîãî

ÑóäàèîáùèõñóäîâÐÀâîñíîâíîìîáóñëàâëèâàюòñÿòàêжåè

ïðàâîâûìèïîñëåäñòâèÿìèïîñòàíîâëåíèéÊîíñòèòóöèîííî-

ãîÑóäà.

Âòåõñòðàíàõ,ãäåàêòûâñåõêîíñòèòóöèîííûõîðãàíîâÿâ-

ëÿюòñÿîáъåêòàìèêîíñòèòóöèîííîãîêîíòðîëÿ,èìååòñÿïîë-

íîöåííàÿñèñòåìàèíäèâèäóàëüíûõêîíñòèòóöèîííûõжàëîá,

êîíñòèòóöèîííûé ñóä ðàçðåøàåò òàêжå ñïîðû ïî âîïðîñàì

êîíñòèòóöèîííûõïîëíîìîчèéâëàñòåéèíàäåëåíïîëíîìîчè-

åì òîëêîâàíèÿ Êîíñòèòóöèè, ìåñòî è ðîëü ïîñòàíîâëåíèé

êîíñòèòóöèîííîãî ñóäà â ñèñòåìå âíóòðèãîñóäàðñòâåííûõ

ïðàâîâûõàêòîâáîëååêîíêðåòíûèîïðåäåëåííû.

Пîëîжåíèå ñîâåðøåííî èíîå â òåõ ñòðàíàõ, ãäå îòñóò-

ñòâóåò îäíî èç óêàçàííûõ îáñòîÿòåëüñòâ. Â èõ чèñëå òàêжå

ÐåñïóáëèêàÀðìåíèÿ.Ðåàëüíîñòüòàêîâà,чòîâíàøåéñòðàíå

ïðàâîâàÿèêîíñòèòóöèîííàÿêóëüòóðûåùåíåïðèîáðåëèòà-

êèå êàчåñòâà, чòîáû ïðàâîâûå ïîñëåäñòâèÿ ïîñòàíîâëåíèé

Êîíñòèòóöèîííîãî Ñóäà, â чàñòíîñòè, ñóäàìè âîñïðèíèìà-

ëèñüèðåàëèçîâûâàëèñüíåòîëüêîâðàìêàõçàêëючèòåëüíûõ

ïîëîжåíèé,íîèïîñòàíîâëåíèÿâöåëîì,óчèòûâàÿòàêжåïðå-

öåäåíòíî-ïðàâîâîåçíàчåíèåïðàâîâûõïîçèöèéÊîíñòèòóöè-

îííîãîÑóäà.ÂñóäåáíîéïðàêòèêåÐÀчàñòîáûâàюòòàêèåâû-
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ñàìûì ïîñëåäóюùóåé ïðàâîâîé ïóòàíèöû. Тàêàÿ ñóäåáíàÿ

ïðàêòèêàíåäîëжíàôîðìèðîâàòüñÿ2.

ÍîòåìíåìåíååâñóäåáíîéïðàêòèêåÐÀïðîñëåжèâàюòñÿ

âûçûâàюùèåáåñïîêîéñòâîñèòóàöèè.Тàêèìîáðàçîì,èìåюò-

ñÿñëóчàè,êîãäàñóäûïðåâûøàюòñâîèïîëíîìîчèÿèâñâîèõ

ðåøåíèÿõâûðàжàюòïðàâîâûåïîçèöèèîòíîñèòåëüíîêîíñòè-

òóöèîííîñòèïîëîжåíèÿíîðìàòèâíîãîàêòà,ôàêòèчåñêèîñó-

ùåñòâëÿÿêîíñòèòóöèîííîåïðàâîñóäèå.Тàêàÿñèòóàöèÿáûëà

çàôèêñèðîâàíàòàêжåâПîñòàíîâëåíèèÊîíñòèòóöèîííîãîÑó-

äà3.Бåñïîêîèòòàêжåòîîáñòîÿòåëüñòâî,чòîñóäûíåîáðàùà-

юòäîñòàòîчíîãîâíèìàíèÿíàâîïðîñûêîíñòèòóöèîííîñòèïî-

ëîжåíèéçàêîíà.Фàêòâòîì,чòîâîñíîâíîìíàîñíîâàíèèîá-

ðàùåíèéôèçèчåñêèõèюðèäèчåñêèõëèöîêîëî90ïðàâîâûõ

ïîëîжåíèé,ôàêòèчåñêèïðèìåíåííûõñóäàìè,áûëèïðèçíàíû

ïðîòèâîðåчàùèìè Êîíñòèòóöèè ÐÀ è íåäåéñòâèòåëüíûìè, è

ïðèïðèìåíåíèèïðàâîâîãîïîëîжåíèÿîòíîñèòåëüíîèõêîíñ-

òèòóöèîííîñòèóñóäîâíèîäíîèçíèõíåâûçâàëîñîìíåíèé.Ñ

2006ãîäàïîñåéäåíüÊîíñòèòóöèîííûéÑóäÐÀðàññìîòðåë

ëèøü16äåëíàîñíîâàíèèîáðàùåíèéñóäîâèâûíåñïîíèì

ïîñòàíîâëåíèÿ.Фàêòòàêжåâòîì,чòîçàôèêñèðîâàíîíåìàëî

ñëóчàåâ,êîãäàñóäûèëèâîîáùåíåðàññìàòðèâàюòõîäàòàé-

ñòâîñòîðîíûñóäîïðîèçâîäñòâàîáîáðàùåíèèâÊîíñòèòóöè-

îííûéÑóäèëèâñëóчàåîòêàçàâóäîâëåòâîðåíèèäàííîãîõî-

äàòàéñòâàíåìîòèâèðóюòåãî.ПîäõîäÊîíñòèòóöèîííîãîÑóäà

ÐÀêäàííîìóâîïðîñóçàêëючàåòñÿâòîì,чòîèçñîîáðàжåíèé

îáÿçàííîñòèâûíåñòèìîòèâèðîâàííîåðåøåíèåîòíîñèòåëü-

íîõîäàòàéñòâàñòîðîíû-çàÿâèòåëÿâëюáîìñëóчàåñóäûîáÿ-

çàíûâûðàçèòüïîçèöèю/ìíåíèå/îáèõîáîñíîâàííîìñîìíå-

íèè îòíîñèòåëüíî êîíñòèòóöèîííîñòè óêàçàííîãî â õîäàòàé-

ñòâåïðàâîâîãîïîëîжåíèÿèëèåãîîòñóòñòâèè.

Пîäîáíûå òðåâîжíûåñèòóàöèè ñóùåñòâóюò íå òîëüêî â

Àðìåíèè.Иõîñíîâíàÿïðèчèíà-íåñîðàçìåðíîåâîñïðèÿòèå

ðàìîê ñóäåáíîãî óñìîòðåíèÿ. Ñóäåáíàÿ ìåжäóíàðîäíàÿ

ïðàêòèêà ñâèäåòåëüñòâóåò î òîì, чòî îãðàíèчåíèÿìè ñóäåá-

íîãîóñìîòðåíèÿäëÿîáùèõñóäîâÿâëÿюòñÿ:
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2 Ñì., â чàñòíîñòè, Пîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÐÀ îò
18.09.2013ã.ПÊÑ-1114èîò29.09.2015ã.ПÊÑ-1227.

3  Ñì., â чàñòíîñòè, Пîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÀ îò
06.03.2012ã.ПÊÑ-1010.



ðèçîâàíûèíàчåêàêñîçäàюùèåïðåïÿòñòâèå,òóïèêîâûåñè-

òóàöèèââîïðîñåîáåñïåчåíèÿâåðõîâåíñòâàïðàâà,ñëåäîâà-

òåëüíî,òàêжåâåðõîâåíñòâàÊîíñòèòóöèè.

ÄîêòðèíàëüíûåïîäõîäûÊîíñòèòóöèîííîãîÑóäàîòíîñè-

òåëüíîèíñòèòóòà ïåðåñìîòðà ñóäåáíûõ àêòîâ íà îñíîâàíèè

íîâûõîáñòîÿòåëüñòâñöåëüюîáåñïåчåíèÿïîëíîöåííîéðåà-

ëèçàöèèêîíñòèòóöèîííûõïðàâчåëîâåêàíàñóäåáíóюçàùèòó

è âîññòàíîâëåíèÿ íàðóøåííûõ ïðàâ çàêëючàюòñÿ òàêжå â

òîì,чòîâïðàâîïðèìåíèòåëüíîéïðàêòèêåïðàâîâûåïîëîжå-

íèÿíåìîãóòòîëêîâàòüñÿèïðèìåíÿòüñÿèíûìîáðàçîì,чòî

áóäåòïðîòèâîðåчèòüðàñêðûòèюÊîíñòèòóöèîííûìÑóäîìèõ

êîíñòèòóöèîííî-ïðàâîâîãî ñîäåðжàíèÿ. Äàжå åñëè ïðàâî-

âûå ïîëîжåíèÿ ïðèçíàюòñÿ êîíñòèòóöèîííûìè, îäíàêî èõ

ïðèìåíåíèåñóäàìèîñóùåñòâëÿåòñÿâòàêîìòîëêîâàíèè,êî-

òîðîå ïðîòèâîðåчèò ðàñêðûòèю Êîíñòèòóöèîííûì Ñóäîì

êîíñòèòóöèîííî-ïðàâîâîãî ñîäåðжàíèÿ ïðàâîâîãî ïîëîжå-

íèÿ,òîäëÿëèöàâîçíèêàåòîñíîâàíèåíîâîãîîáñòîÿòåëüñòâà

èäåëîäîëжíîáûòüâîçîáíîâëåíî.

Ê ïðåäñòàâëåííîé ïðîáëåìå íåîäíîêðàòíî îáðàùàëèñü

òàêжåâõîäåðàçëèчíûõìåжäóíàðîäíûõîáñóжäåíèé.Âчàñò-

íîñòè, Åâðîïåéñêàÿ êîìèññèÿ Ñîâåòà Åâðîïû "Çà äåìîêðà-

òèючåðåçïðàâî"/Âåíåöèàíñêàÿêîìèññèÿ/êîíñòàòèðîâàëà,

чòîêîãäàêîíñòèòóöèîííûéñóäïðèðåàëèçàöèèñâîåéôóíê-

öèèïîîáåñïåчåíèюêîíñòèòóöèîííîñòèïîñðåäñòâîìîïðå-

äåëåííîãî òîëêîâàíèÿ îáÿçóåò âñå äðóãèå ãîñóäàðñòâåííûå

îðãàíûïðèìåíÿòüíîðìàòèâíûéàêòòîëüêîâîïðåäåëåííîì

òîëêîâàíèè, ïðèçíàííîì êîíñòèòóöèîííûì ñóäîì êîíñòèòó-

öèîííûì,íîðìàòèâíûåàêòûíåëèøàюòñÿюðèäèчåñêîéñè-

ëû.Оäíàêîäëÿâíåñåíèÿÿñíîñòèâäàííûéâîïðîñíåîáõîäè-

ìî çàêîíîäàòåëüíî ðåãëàìåíòèðîâàòü ýòó ïðîáëåìó, чòîáû

âñåãîñóäàðñòâåííûåîðãàíû,âòîìчèñëåñóäû,ðóêîâîäñòâî-

âàëèñüäàííûìèêîíñòèòóöèîííûìñóäîìêîíñòèòóöèîííûìè

òîëêîâàíèÿìè,чòîìîжåòïîñëóжèòüäëÿïðåäñòàâëÿюùèõèí-

äèâèäóàëüíîå îáðàùåíèå îñíîâàíèåì òðåáîâàòü â ñóäå çà-

ùèòûñâîèõïðàâ5.

Ðåøåíèÿñóùåñòâóюùèõïðîáëåìâñâÿçèñôóíêöèîíàëü-
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çûâàюùèåáåñïîêîéñòâîñèòóàöèè,êîãäàäåëàåòñÿññûëêàâ

îñíîâíîìíàçàêëючèòåëüíóючàñòüïîñòàíîâëåíèÿÊîíñòèòó-

öèîííîãî Ñóäà, îáõîäÿ ïðàâîâûå ïîçèöèè. Äàííûé ïîäõîä,

êîíåчíî, èñêàжàåò ñóùíîñòü êîíñòèòóöèîííîãî ïðàâîñóäèÿ,

îñîáåííîêîãäàâÐÀèíñòèòóòèíäèâèäóàëüíîéêîíñòèòóöèîí-

íîéжàëîáûîãðàíèчåí,ñîçäàåòñÿóãðîçàýôôåêòèâíîñòèçà-

ùèòûñóáъåêòèâíûõïðàâëèöà4.Пðîáëåìàáîëååîáîñòðÿåò-

ñÿ ñ òîчêè çðåíèÿ çàùèòû ïðàâ чåëîâåêà è âîññòàíîâëåíèÿ

åãîíàðóøåííûõïðàââ àñïåêòåïåðåñìîòðà ñóäåáíîãî àêòà

íàîñíîâàíèèïîñòàíîâëåíèÿÊîíñòèòóöèîííîãîÑóäàêàêíî-

âîãîîáñòîÿòåëüñòâà.Íåîáõîäèìîîòìåòèòü,чòîèíñòèòóòïå-

ðåñìîòðàñóäåáíîãîàêòàíàîñíîâàíèèíîâûõîáñòîÿòåëüñòâ

âàðìÿíñêîéäåéñòâèòåëüíîñòèåùåíåóêîðåíèëñÿ.

ÊóïîìÿíóòîìóèíñòèòóòóÊîíñòèòóöèîííûéÑóäÐÀîáðà-

ùàëñÿâîìíîãèõñâîèõïîñòàíîâëåíèÿõ.Âчàñòíîñòè,Êîíñòè-

òóöèîííûéÑóäÐÀñâîèìèПîñòàíîâëåíèÿìèîò25ôåâðàëÿ

2011ãîäàПÊÑ-943èîò15èюëÿ2011ãîäàПÊÑ-984îòäåëü-

íûåïîëîжåíèÿ  Уãîëîâíî-ïðîöåññóàëüíîãîè Ãðàжäàíñêîãî

ïðîöåññóàëüíîãî êîäåêñîâ ÐÀ îá èíñòèòóòå ïåðåñìîòðà ñó-

äåáíûõàêòîâíàîñíîâàíèèíîâûõîáñòîÿòåëüñòââчàñòèäàí-

íîãîèìâïðàâîïðèìåíèòåëüíîéïðàêòèêåñîäåðжàíèÿïðèç-

íàë ïðîòèâîðåчàùèìè Êîíñòèòóöèè ÐÀ è íåäåéñòâèòåëüíû-

ìè.Äåëîâòîì,чòîâðåçóëüòàòåïðèìåíåíèÿäàííûõïîëîжå-

íèé çàêîíà â òîëêîâàíèè, îòëèчíîì îò ïðàâîâûõ ïîçèöèé

Êîíñòèòóöèîííîãî Ñóäà ÐÀ, íå ïðåäîñòàâëÿëàñü âîçìîж-

íîñòüâîññòàíîâëåíèÿíàðóøåííûõïðàâëèöàâðàìêàõñóäåá-

íîãîîáжàëîâàíèÿïîñðåäñòâîìïåðåñìîòðàäåëàíàîñíîâà-

íèèíîâûõîáñòîÿòåëüñòâ.Тîåñòüíåêîíñòèòóöèîííàÿñèòóà-

öèÿâîçíèêàåòíåâðåçóëüòàòåïðîáåëàâçàêîíåèëèíåîïðå-

äåëåííîñòèåãîïîëîжåíèÿ,àâðåçóëüòàòåïðèìåíåíèÿäàí-

íîãîïîëîжåíèÿâñóäåáíîéïðàêòèêåâòîëêîâàíèè,ïðîòèâî-

ðåчàùåì Êîíñòèòóöèè. Íà ïðàêòèêå çàôèêñèðîâàíû òàêжå

ñëóчàè,  êîãäà äåëî áûëî ïåðåñìîòðåíî, ñóäåáíûé àêò áûë

ïåðåèçëîжåíïîчòèàíàëîãèчíî-áåçòîéñòàòüè,îòíîñèòåëü-

íî êîòîðîé Êîíñòèòóöèîííûé Ñóä âûíåñ ñîîòâåòñòâóюùåå

ïîñòàíîâëåíèå.Пîäîáíûåñèòóàöèèíåìîãóòáûòüîõàðàêòå-
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A. Petrosyan

Member of the Constitutional Court of the Republic 
of Armenia, PhD, Associate Professor

Contemporaryissuesofthefunctional

relationshipoftheConstitutionalCourt

andgeneralcourtsoftheRepublicofArmenia

Functional relationship of constitutional courts and general

courtsareprimarilydesignatedintermsofensuringprotectionof

fundamentalhumanrightsand freedomsandrestorationofvio-

latedrights.Intheaspectoftheeffectiveadministrationofjustice

and, therefore, ensuring proper constitutional legality and pro-

portionate distribution of the functions of constitutional justice

and general justice are a necessity. Functional relationship of

constitutional courts and general courts, undubitably, is condi-

tionedbythenatureanddegreeofadequacyoftheinstitutionof

individualconstitutionalcomplaint.

In Armenia the issues of functional relationship of the

ConstitutionalCourtandgeneralcourtsaremostrelevant,which

areassociatedwithperceptionandimplementationoftheappli-

cationsoftheordinarycourtstotheConstitutionalCourt,aswell

asperceptionandimplementationofthelegalconsequencesof

thedecisionsoftheConstitutionalCourtbythegeneralcourts.

A worrying situation is traced in the jurisprudence of the

Republic of Armenia. There are cases when the courts have

exceeded theirauthorityand theirdecisionsexpress legalposi-

tionsregardingtheconstitutionalityof theprovisionsof thenor-

mativeact,thusactuallyexercisingconstitutionaljustice.Thissit-

uationwasalsostatedintheDecisionoftheConstitutionalCourt.

Thefactthatthecourtsdonotpayenoughattentiontotheissues

oftheconstitutionalityofthelawalsocausesconcerns.Thefact

isthatmainlyonthebasisofapplicationsofnaturalandlegalper-

sonsnearly90 legalprovisions,whichordinary actuallyapplied

by the courts, ordinary recognized as contradicting the

Constitution and void, and application of legal provisions con-

cerningtheconstitutionalityofthecourtsdidnotcauseanydoubt
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íûìèâçàèìîîòíîøåíèÿìèÊîíñòèòóöèîííîãîÑóäàèîáùèõ

ñóäîâòðåáóюòíîâîãîêàчåñòâàêîíñòèòóöèîííîãîìûøëåíèÿ

èêóëüòóðû.

ÑåãîäíÿâÀðìåíèèïðîòåêàåòïðîöåññêîíñòèòóöèîííûõ

ðåôîðì. 5 îêòÿáðÿ 2015 ãîäà Íàöèîíàëüíîå Ñîáðàíèå ÐÀ

îäîáðèëî èíèöèàòèâó Пðåçèäåíòà ÐÀ î âûíåñåíèè Пðîåêòà

èçìåíåíèéÊîíñòèòóöèèÐÀíàðåôåðåíäóì,êîòîðûéíàçíà-

чåííà6äåêàáðÿ2015ãîäà.Âîòëèчèåîòïîëîжåíèéäåéñòâó-

юùåéÊîíñòèòóöèèâчàñòèèíäèâèäóàëüíîéêîíñòèòóöèîííîé

жàëîáû, êîãäà Êîíñòèòóöèîííûé Ñóä îãðàíèчåí ïðîâåðêîé

ëèøüïîëîжåíèÿçàêîíà,Пðîåêòîìêîíñòèòóöèîííûõèçìåíå-

íèéçàêðåïëåíî,чòîÊîíñòèòóöèîííûéÑóäêîìïåòåíòåíïðî-

âåðÿòüêîíñòèòóöèîííîñòüëюáîãîíîðìàòèâíî-ïðàâîâîãîàê-

òà,åñëèèìíàðóøåíûîñíîâíûåïðàâàèñâîáîäûчåëîâåêà.

Êðîìåýòîãî,íàêîíñòèòóöèîííûéóðîâåíüáûëîïîäíÿòîïî-

ëîжåíèå,ñîãëàñíîêîòîðîìóïðèîïðåäåëåíèèêîíñòèòóöèîí-

íîñòèíîðìàòèâíîãîàêòàíàîñíîâàíèèèíäèâèäóàëüíîéжà-

ëîáû Êîíñòèòóöèîííûé Ñóä óчèòûâàåò òàêжå äàííîå â ïðà-

âîïðèìåíèòåëüíîé ïðàêòèêå òîëêîâàíèå ñîîòâåòñòâóюùåãî

ïîëîжåíèÿ.

ПðîåêòîìÊîíñòèòóöèèòàêжåçàêðåïëåíî,чòîñóäûîáðà-

ùàюòñÿâÊîíñòèòóöèîííûéÑóäïîâîïðîñóêîíñòèòóöèîííîñ-

òèíîðìàòèâíîãîïðàâîâîãî àêòà, ïîäëåжàùåãîïðèìåíåíèю

ïîêîíêðåòíîìóäåëó,íàõîäÿùåìóñÿâèõïðîèçâîäñòâå,åñëè

èìåюòîáîñíîâàííûåñîìíåíèÿîòíîñèòåëüíîåãîêîíñòèòóöè-

îííîñòèèíàõîäÿò,чòî ðàçðåøåíèåäàííîãîäåëàâîçìîжíî

ëèøüïðèìåíåíèåìýòîãîíîðìàòèâíîãîïðàâîâîãîàêòà.

Оáîáùàÿ, ìîжíî ñäåëàòü âûâîä, чòî ôóíêöèîíàëüíûå

âçàèìîîòíîøåíèÿîðãàíîâêîíñòèòóöèîííîãîïðàâîñóäèÿè

îðãàíîâ îáùåãî ïðàâîñóäèÿìîãóò áûòü îõàðàêòåðèçîâàíû

êàê ýôôåêòèâíûå, åñëè èõ ôóíêöèè íà êîíñòèòóöèîííîì

óðîâíå ïðàâèëüíî è ñîðàçìåðíî ðàñïðåäåëåíû, îíè ðàáî-

òàюò âçàèìîñîãëàñîâàííî, â àòìîñôåðå äîâåðèÿ, áåç èç-

ëèøíåéêîíêóðåíöèè,ðóêîâîäñòâóÿñüÊîíñòèòóöèåéèçàêî-

íàìè, èñêëючàÿ ïðèìåíåíèå àíòèêîíñòèòóöèîííûõ ïðàâî-

âûõ ïîëîжåíèé, à òàêжå àíòèêîíñòèòóöèîííîå òîëêîâàíèå

ïðàâîâûõïîëîжåíèé,ýôôåêòèâíîçàùèùàюòïðàâàèñâî-

áîäû чåëîâåêà, ïîëíîöåííî âîññòàíàâëèâàюò íàðóøåííûå

ïðàâà.

Àêòóàëüíûåïðîáëåìûêîíñòèòóöèîííîãîïðàâîñóäèÿ



У. Базаðîв

Ñóäьÿ Êîíñòèòóöèîííîãî 
Ñóäà Ðåñïóáëèêè Узáåêèñòàí 

ÊîíñòèòóöèÿÐåñïóáëèêèУзáåêèñòàí

èäàëüíåéшàÿäåìîêðàòèзàöèÿ

êîíñòèòóöèîííîãîñóäîïðîèзâîäñòâà

Пðåжäå âñåãî, ïîçâîëüòå ïîáëàãîäàðèòü îðãàíèçàòîðîâ

ñåãîäíÿøíåãî ìåðîïðèÿòèÿ çà ïðèãëàøåíèÿ íà êîíôåðåí-

öèю,àòàêжåïîçäðàâèòüñ20-ëåòèåìîáðàçîâàíèÿèäåÿòåëü-

íîñòè Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Тàäжèêèñòàí è

ïîжåëàòüáîëüøèõóñïåõîâíàïóòèáëàãîïîëóчèÿèðàçâèòèÿ

ñòðàíû.

Êàêèçâåñòíî,âÐåñïóáëèêåУçáåêèñòàíáîëüøîåâíèìà-

íèåóäåëÿåòñÿìîäåðíèçàöèèñòðàíû,äåìîêðàòèçàöèèãîñó-

äàðñòâåííîéâëàñòèèóïðàâëåíèÿ,âòîìчèñëåäåìîêðàòèçà-

öèè ñóäåáíî-ïðàâîâîé ñèñòåìû. Пðåçèäåíò Ðåñïóáëèêè

УçáåêèñòàíИñëàìÊàðèìîâ ãîâîðèë, чòî «…ìû íå ñìîжåì

äîñòèãíóòüâûñîêèõöåëåéïîìîäåðíèçàöèèñòðàíû,åñëèíå

îáåñïåчèì чåòêîé è ãëóáîêîé âçàèìîñâÿçè ïðîöåññîâ

ðåôîðìèðîâàíèÿ ýêîíîìèêè è ñîöèàëüíîé ñôåðû ñ ïîñòî-

ÿííûìîáíîâëåíèåìîáùåñòâåííî-ïîëèòèчåñêîéèñóäåáíî-

ïðàâîâîéñèñòåìû».

Çàèñòåêøèåãîäûíåçàâèñèìîñòèâñòðàíåîñóùåñòâëåí

ðÿäêîíñòèòóöèîííûõðåôîðìïîïîñëåäîâàòåëüíîéðåàëèçà-

öèèèðàçâèòèюêîíñòèòóöèîííîãîïðèíöèïàðàçäåëåíèÿâëà-

ñòåé: áûë îáðàçîâàí äâóõïàëàòíûé ïàðëàìåíò; îòäåëüíûå

ïîëíîìîчèÿПðåçèäåíòàðåñïóáëèêèáûëèïåðåäàíûâåðõíåé

ïàëàòåïàðëàìåíòà;èçÊîíñòèòóöèèáûëàèñêëючåíàíîðìàî

òîì,чòîПðåçèäåíòðåñïóáëèêèÿâëÿåòñÿãëàâîéèñïîëíèòåëü-

íîéâëàñòè;óñèëåíàðîëüïàðëàìåíòàèïîëèòèчåñêèõïàðòèé

âíàçíàчåíèèíàäîëжíîñòüПðåìüåð-ìèíèñòðàèêîíòðîëåçà
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amongstthem.Since2006tonowadays,theConstitutionalCourt

of the Republic of Armenia has reviewed only 16 cases on the

basisofapplicationsofcourtsandmadedecisionsonthem.The

fact is that a lot of cases have been recordedwhen the courts

eitherdonotconsidersolicitationofthepartyoftheproceedings

toapplytotheConstitutionalCourt,or,inthecaseofrefusal,do

notgrantthesolicitationwithoutanymotivation.Theapproachof

theConstitutionalCourtoftheRepublicofArmeniatothis issue

concludes that fromtheperspectiveof responsibility toadopta

substantiated decision concerning solicitation of the applicant/

party, thecourtsareobligedtoexpresstheirposition(opinion)on

theirsubstantiateddoubtsregardingtheconstitutionalityofthelegal

provisionsortheabsencethereofpointedoutinthesolicitation.

TherealityisthatinArmeniathelegalandconstitutionalcul-

turehasnotyetacquiredsuchqualitiessothatthelegaleffectsof

thedecisionsoftheConstitutionalCourt,inparticular,notonlyin

thescopesofthefinalprovisionsoftheConstitutionalCourt,but

also itsdecisionasanentityareperceivedand implementedby

thecourts,takingintoaccountthecase-lawandlegalesenseof

thepositionsoftheConstitutionalCourtlikewise.Injudicialprac-

ticeof theRepublicofArmeniaoftensuchworrisomesituations

occurwhenreferenceismainlymadeintheconclusivepartofthe

decisionof theConstitutionalCourtby-passing the legalposi-

tion.Thisapproach,ofcourse,distortstheessenceofconstitu-

tionaljustice,especiallywhenintheRepublicofArmeniatheinsti-

tutionof individualconstitutionalcomplaint is limitedandeffec-

tivenessofprotectionofhumanrightsisendangered.Theprob-

lemintensifiesintermsofprotectionofhumanrightsandrestora-

tion of violated rights from the perspective of the review of the

judicialactonthebasisofthedecisionoftheConstitutionalCourt

asanewcircumstance.Itshouldbenotedthattheinstitutionof

reviewof the judicial act on thebasisof newcircum-

stanceshasnotyetentrenchedintheArmenianreality.

Resolving of the existing problems in connection

with the functional relationship of the Constitutional

Courtandgeneralcourtsrequireanewqualityofcon-

stitutionalthinkingandculture.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



íîñòè,ãëàñíîñòèèñïðàâåäëèâîñòèíàâûáîðàõ.Âíåñåííûåâ

Êîíñòèòóöèю ïîïðàâêè ïîñëóжàò äàëüíåéøåìó óêðåïëåíèю

íàöèîíàëüíîé èçáèðàòåëüíîé ñèñòåìû â òåñíîé, íåðàçðûâ-

íîéâçàèìîñâÿçèñîñóùåñòâëÿåìûìèñèñòåìíûìèðåôîðìà-

ìè â öåëÿõ ïîñòðîåíèÿ äåìîêðàòèчåñêîãî ïðàâîâîãî ãîñó-

äàðñòâàèñèëüíîãîãðàжäàíñêîãîîáùåñòâà.

Âíåñåííûåèçìåíåíèÿèäîïîëíåíèÿâîòäåëüíûåñòàòüè

Êîíñòèòóöèè Ðåñïóáëèêè Уçáåêèñòàí â ïåðâóю îчåðåäü

íàïðàâëåíûíàîáåñïåчåíèåîòêðûòîñòè,ãëàñíîñòèèñîáëю-

äåíèåçàêîííîñòèâõîäåîðãàíèçàöèèèïðîâåäåíèÿâûáîðîâ.

Ýòèèçìåíåíèÿâïîëíîéìåðåâîïëîòÿòñÿâжèçíüíàïðåä-

ñòîÿùèõâñòðàíåâûáîðàõèîáåñïåчàòïðîçðàчíîñòüèчåñò-

íîñòüíàâñåõñòàäèÿõèçáèðàòåëüíîãîïðîöåññà.

Оäíèì èç êëючåâûõ ïðèîðèòåòîâ äåìîêðàòèчåñêîãî

îáíîâëåíèÿ ñòðàíû ÿâëÿåòñÿ ïîñëåäîâàòåëüíàÿ äåìîêðàòè-

çàöèÿ, ëèáåðàëèçàöèÿ ñóäåáíî-ïðàâîâîé ñèñòåìû, íàïðàâ-

ëåííàÿ íà îáåñïåчåíèå âåðõîâåíñòâà çàêîíà, çàêîííîñòè,

íàäåжíóюçàùèòóïðàâèèíòåðåñîâëèчíîñòè,ãîâîðÿêîðîòêî

– ôîðìèðîâàíèå ïðàâîâîãî ãîñóäàðñòâà è ïðàâîñîçíàíèÿ

ëюäåé.

Â ãîäûíåçàâèñèìîñòèâÐåñïóáëèêåУçáåêèñòàíðåàëè-

çîâàí êîìïëåêñ îðãàíèçàöèîííî-ïðàâîâûõ ìåð, íàïðàâëåí-

íûõíàïîñëåäîâàòåëüíîåóêðåïëåíèåñóäåáíîéâëàñòè,îáåñ-

ïåчåíèå íåçàâèñèìîñòè, ñàìîñòîÿòåëüíîñòè ñóäà, ïðåâðà-

ùåíèå åãî èç îðãàíà - îðóäèÿ ðåïðåññèé è êàðàòåëüíîãî

àïïàðàòàâïðîøëîìâïîäëèííîíåçàâèñèìûéèíñòèòóòãîñó-

äàðñòâà,ïðèçâàííûéíàäåжíîîõðàíÿòüèçàùèùàòüïðàâàè

ñâîáîäûчåëîâåêàèãðàжäàíèíà.

Оñíîâíàÿ öåëü ðåôîðì – ïîâûøåíèå ýôôåêòèâíîñòè

ñóäåáíîé âëàñòè â çàùèòå ïðàâ чåëîâåêà, äîâåäåíèå åå äî

óðîâíÿ,êîòîðûéñîîòâåòñòâîâàëáûìåжäóíàðîäíûìñòàíäàð-

òàì. Íîâûì âàжíûìøàãîì íà ýòîì ïóòè ñòàëî ïðèíÿòèå ïî

èíèöèàòèâå ãëàâû ãîñóäàðñòâà çàêîíîâîá îòìåíå ñìåðòíîé

êàçíèêàêðàçíîâèäíîñòèóãîëîâíîãîíàêàçàíèÿ,àòàêжåïåðå-

äàчàñóäàìïðàâàâûäàчèñàíêöèèíàçàêëючåíèåïîäñòðàжó.

Äîýòîãîòàêèìïðàâîìîáëàäàëèîðãàíûïðîêóðàòóðû.

Âêîíöå2012ãîäàПðåçèäåíòîìÐåñïóáëèêèУçáåêèñòàí

áûëîïðèíÿòî òðèâàжíûõäîêóìåíòà,êîòîðûåáûëèíàïðàâ-

ëåíûíàäàëüíåéøååóãëóáëåíèåñóäåáíî-ïðàâîâûõðåôîðì,

äåÿòåëüíîñòüю ïàðëàìåíòà; îäíîâðåìåííî áûëè óñèëåíû

ñàìîñòîÿòåëüíîñòü è îòâåòñòâåííîñòü ïðàâèòåëüñòâà.

Íåìàëîâàжíóю ðîëü â ýòîì ïðîöåññå ñûãðàëà Êîíöåïöèÿ

äàëüíåéøåãîóãëóáëåíèÿäåìîêðàòèчåñêèõðåôîðìèôîðìè-

ðîâàíèÿ ãðàжäàíñêîãî îáùåñòâà, ïðåäëîжåííàÿ Пðåçèäåí-

òîìÐåñïóáëèêèУçáåêèñòàíИñëàìîìÊàðèìîâûì.

Âàжíåéøèì ýòàïîì êîíñòèòóöèîííûõ ðåôîðì ÿâèëîñü

ïðèíÿòèå Çàêîíà «О âíåñåíèè èçìåíåíèé è äîïîëíåíèé â

îòäåëüíûå ñòàòüè Êîíñòèòóöèè Ðåñïóáëèêè Уçáåêèñòàí

(ñòàòüè 32, 78, 93, 98, 103 è 117)» îò 16 àïðåëÿ 2014 ãîäà.

Çàêîíîìêñîâìåñòíîìóâåäåíèюïàëàòïàðëàìåíòàîòíåñåíî

îñóùåñòâëåíèåïàðëàìåíòñêîãîêîíòðîëÿ.

Âñîîòâåòñòâèèñèçìåíåíèÿìè,âíåñåííûìèâñòàòüю93

Êîíñòèòóöèè, òåïåðü Пðåçèäåíò ðåñïóáëèêè îáðàçóåò è

óïðàçäíÿåòìèíèñòåðñòâà,ãîñóäàðñòâåííûåêîìèòåòûèäðó-

ãèå îðãàíû ãîñóäàðñòâåííîãî óïðàâëåíèÿ òîëüêî ïî ïðåä-

ñòàâëåíèю Êàáèíåòà ìèíèñòðîâ. Тàêжå óòîчíåíû ñëóчàè

îñâîáîжäåíèÿîòäîëжíîñòèПðåìüåð-ìèíèñòðà.Ýòàíîðìà,

ñîäíîéñòîðîíû,óñèëèâàåòîòâåòñòâåííîñòüПðåçèäåíòà,àñ

äðóãîé - ãàðàíòèðóåò íåçàâèñèìîñòü äåÿòåëüíîñòè êàê

Пðåìüåð-ìèíèñòðà,òàêèÊàáèíåòàìèíèñòðîââöåëîì.

Â ñîîòâåòñòâèèñäîïîëíåíèåì, âíåñåííûìâ ñòàòüю98

Êîíñòèòóöèè,òåïåðüêàíäèäàòíàäîëжíîñòüПðåìüåð-ìèíè-

ñòðà ïðè ðàññìîòðåíèè è óòâåðжäåíèè åãî êàíäèäàòóðû â

ïàðëàìåíòå ïðåäñòàâëÿåò ïðîãðàììó äåéñòâèé ïðàâèòåëü-

ñòâàíàáëèжàéøóюèäîëãîñðîчíóюïåðñïåêòèâó.Ýòîáåçóñ-

ëîâíîñûãðàåòïîëîжèòåëüíóюðîëüâîáåñïåчåíèèóñòîéчè-

âîãîèñòàáèëüíîãîðàçâèòèÿýêîíîìèêèñòðàíû,ñîöèàëüíî-

êóëüòóðíîé ñôåðû, ðîñòà áëàãîñîñòîÿíèÿ è êàчåñòâà жèçíè

íàñåëåíèÿ.Ñòàòüÿ98Êîíñòèòóöèèòàêжåäîïîëíåíàíîðìîéî

òîì, чòî Êàáèíåò ìèíèñòðîâ «ïðåäñòàâëÿåò Оëèé Ìàжëèñó

Ðåñïóáëèêè Уçáåêèñòàí åжåãîäíûå äîêëàäû ïî âàжíåéøèì

âîïðîñàìñîöèàëüíî-ýêîíîìèчåñêîéжèçíèñòðàíû».

Оñîáîå çíàчåíèå èìåюò ïîëîжåíèÿ âûøåíàçâàííîãî

Çàêîíà,çàêðåïëÿюùèåêîíñòèòóöèîííûéñòàòóñЦåíòðàëüíîé

èçáèðàòåëüíîé êîìèññèè, à òàêжå òàêèå ïðèíöèïû åå äåÿ-

òåëüíîñòè,êàêíåçàâèñèìîñòü,çàêîííîñòü,êîëëåãèàëüíîñòü,

ãëàñíîñòüèñïðàâåäëèâîñòü.ПðèäàíèåЦИÊñòàòóñàêîíñòè-

òóöèîííîãîîðãàíàèãðàåòâàжíóюðîëüâîáåñïåчåíèèçàêîí-
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Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(70)`15

2120

îáåñïåчåíèåíåçàâèñèìîñòèèñàìîñòîÿòåëüíîñòèñóäåáíîé

âëàñòè.ÝòîУêàçîò2àâãóñòà2012ãîäà«Оìåðàõïîêîðåí-

íîìó óëóчøåíèю ñîöèàëüíîé çàùèòû ðàáîòíèêîâ ñóäåáíîé

ñèñòåìû»,Уêàçîò30íîÿáðÿ2012ãîäà«Оáîðãàíèçàöèîííûõ

ìåðàõ ïî äàëüíåéøåìó ñîâåðøåíñòâîâàíèю äåÿòåëüíîñòè

ñóäîâ», à òàêжå Ðàñïîðÿжåíèå îò 29 äåêàáðÿ 2012 ãîäà «О

ñîâåðøåíñòâîâàíèèäåÿòåëüíîñòèÂûñøåéêâàëèôèêàöèîí-

íîé êîìèññèè ïî îòáîðó è ðåêîìåíäàöèè íà äîëжíîñòè

ñóäåéïðèПðåçèäåíòåÐåñïóáëèêèУçáåêèñòàí».

Ðåôîðìû ïî äåìîêðàòèçàöèè êàñàюòñÿ íå òîëüêî îðãà-

íèçàöèèè äåÿòåëüíîñòè ñóäîâ îáùåéюðèñäèêöèèè õîçÿé-

ñòâåííûõñóäîâ,íîèïðåäïîëàãàюòñîâåðøåíñòâîâàíèåïðà-

âîâîãîïîëîжåíèÿÊîíñòèòóöèîííîãîÑóäà,êîòîðûéïðèçâàí

îáåñïåчèâàòüâåðõîâåíñòâîÊîíñòèòóöèè.

Оñíîâíûåíîðìû,ðåãóëèðóюùèåêîíñòèòóöèîííîåñóäî-

ïðîèçâîäñòâî, óñòàíàâëèâàюòñÿ Êîíñòèòóöèåé Ðåñïóáëèêè

УçáåêèñòàíèÇàêîíîì«ОÊîíñòèòóöèîííîìÑóäåÐåñïóáëèêè

Уçáåêèñòàí».

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèУçáåêèñòàíèçáèðàåò-

ñÿ ïî ïðåäñòàâëåíèю Пðåçèäåíòà Ðåñïóáëèêè Уçáåêèñòàí

Ñåíàòîì Оëèé Ìàжëèñà (âåðõíåé ïàëàòîé ïàðëàìåíòà) â

ñîñòàâå ïðåäñåäàòåëÿ, çàìåñòèòåëÿ ïðåäñåäàòåëÿ è ïÿòè

чëåíîâÊîíñòèòóöèîííîãîÑóäà,âêëючàÿñóäüюèçÐåñïóáëè-

êèÊàðàêàëïàêñòàí.Тàêèìîáðàçîì,âÊîíñòèòóöèîííîìÑóäå

ñåìüñóäåé.

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Уçáåêèñòàí âïåðâûå

áûëîáðàçîâàíâäåêàáðå1995ãîäà.

Êîíñòèòóöèîííûé Ñóä ðàññìàòðèâàåò äåëà î êîíñòèòó-

öèîííîñòèàêòîâçàêîíîäàòåëüíîéèèñïîëíèòåëüíîéâëàñòè,

òî åñòü îïðåäåëÿåò ñîîòâåòñòâèå Êîíñòèòóöèè Ðåñïóáëèêè

УçáåêèñòàíçàêîíîâÐåñïóáëèêèУçáåêèñòàí,ïîñòàíîâëåíèé

ïàëàòОëèéÌàжëèñà,óêàçîâПðåçèäåíòàðåñïóáëèêè,ïîñòà-

íîâëåíèéïðàâèòåëüñòâàèìåñòíûõîðãàíîâãîñóäàðñòâåííîé

âëàñòè, ìåжãîñóäàðñòâåííûõ äîãîâîðíûõ è èíûõ îáÿçà-

òåëüñòâÐåñïóáëèêèУçáåêèñòàí.Ñëåäîâàòåëüíî,îíçàùèùà-

åòãðàжäàíîòíàðóøåíèÿèõïðàâèñâîáîäíåñîîòâåòñòâóю-

ùèìÊîíñòèòóöèèíîðìàòèâíî-ïðàâîâûìàêòîì.

Çàùèòà ïðàâ è ñâîáîä чåëîâåêà îñóùåñòâëÿåòñÿ

ÊîíñòèòóöèîííûìÑóäîì òàêжå ïóòåì îôèöèàëüíîãî òîëêî-

âàíèÿíîðìÊîíñòèòóöèèèçàêîíîâÐåñïóáëèêèУçáåêèñòàíè

âíåñåíèåì ïðîåêòîâ çàêîíîâ â Оëèé Ìàжëèñ. Пðè ýòîì

ÊîíñòèòóöèîííûéÑóäèñõîäèò,ïðåжäåâñåãî,èçïðèîðèòåòà

ïðàâèñâîáîäчåëîâåêà,êîòîðûåäîëжíûâûñòóïàòüãëàâíûì

îðèåíòèðîìçàêîíîäàòåëüíîéèïðàâîïðèìåíèòåëüíîéïðàê-

òèêè.Оáåñïåчèâàåòñÿýòî,âчàñòíîñòè,òåì,чòîäåÿòåëüíîñòü

ÊîíñòèòóöèîííîãîÑóäà ñòðîèòñÿ íà ïðèíöèïàõ ïðèâåðжåí-

íîñòè Êîíñòèòóöèè, íåçàâèñèìîñòè, êîëëåãèàëüíîñòè, ãëàñ-

íîñòè,áåñïðèñòðàñòíîñòè,àòàêжåðàâåíñòâàïðàâñóäåé.

ÂÊîíñòèòóöèîííîìÑóäåíàëàжåíîèçóчåíèåïðèíèìàå-

ìûõ çàêîíîâ è äðóãèõ íîðìàòèâíî-ïðàâîâûõ àêòîâ, â õîäå

êîòîðîãîâûÿâëÿåòñÿèõñîîòâåòñòâèåÊîíñòèòóöèè,íàëèчèå

âçàêîíîäàòåëüñòâåíîðì,íåñîîòâåòñòâóюùèõäðóãäðóãó.Â

òàêèõ ñëóчàÿõ ÊîíñòèòóöèîííûéÑóä èñïîëüçóåò ñâîё ïðàâî

çàêîíîäàòåëüíîé èíèöèàòèâû è âíîñèò ïðîåêò çàêîíà â

ÇàêîíîäàòåëüíóюïàëàòóОëèéÌàжëèñà.

Âíàøåéñòðàíåâñîîòâåòñòâèèñîñòàòüåé19Çàêîíà«О

ÊîíñòèòóöèîííîìÑóäåÐåñïóáëèêèУçáåêèñòàí»ïðàâîìâíå-

ñåíèÿ âîïðîñîâ íà ðàññìîòðåíèå Êîíñòèòóöèîííîãî Ñóäà

îáëàäàюò ïàëàòû Оëèé Ìàжëèñà, Пðåçèäåíò Ðåñïóáëèêè

Уçáåêèñòàí,ÑïèêåðÇàêîíîäàòåëüíîéïàëàòûОëèéÌàжëèñà,

Пðåäñåäàòåëü Ñåíàòà Оëèé Ìàжëèñà, Жîêàðãû Êåíåñ

Ðåñïóáëèêè Êàðàêàëïàêñòàí, ãðóïïà äåïóòàòîâ - íå ìåíåå

îäíîé чåòâåðòîé чàñòè îò îáùåãî чèñëà äåïóòàòîâ

ÇàêîíîäàòåëüíîéïàëàòûОëèéÌàжëèñà,ãðóïïàñåíàòîðîâ-

íå ìåíåå îäíîé чåòâåðòîé чàñòè îò îáùåãî чèñëà чëåíîâ

Ñåíàòà Оëèé Ìàжëèñà, ïðåäñåäàòåëü Âåðõîâíîãî Ñóäà,

ïðåäñåäàòåëüÂûñøåãîõîçÿéñòâåííîãîñóäàèÃåíåðàëüíûé

ïðîêóðîðÐåñïóáëèêèУçáåêèñòàí.Âîïðîñìîжåòáûòüâíåñåí

èïîèíèöèàòèâåíåìåíååòðåõñóäåéÊîíñòèòóöèîííîãîÑóäà.

Ãðàжäàíåìîãóò âíåñòèâîïðîñâÊîíñòèòóöèîííûéÑóä,

îáðàùàÿñü ê ïåðåчèñëåííûì ãîñóäàðñòâåííûì îðãàíàì è

äîëжíîñòíûìëèöàì.Íàïðàêòèêåçàчàñòóюâîïðîñûâíîñÿò-

ñÿñóäüÿìèÊîíñòèòóöèîííîãîÑóäàíàîñíîâàíèèîáðàùåíèé

ãðàжäàí,íåãîñóäàðñòâåííûõîðãàíèçàöèé, ãîñóäàðñòâåííûõ

îðãàíîâèèõäîëжíîñòíûõëèö.

Ãëàâàíàøåãîãîñóäàðñòâàâêàчåñòâåîäíîéèçêîìïëåê-

ñà îðãàíèçàöèîííî-ïðàâîâûõ ìåð, íàïðàâëåííûõ íà äåìî-

êðàòèçàöèю ñóäåáíî-ïðàâîâîé ñèñòåìû, ïðåäëîжèë èñêëю-
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ïîäãîòîâèòüèïðèíÿòüàêòûçàêîíîäàòåëüñòâà,ïðåäóñìàòðè-

âàюùèåïî ïðèìåðóðàçâèòûõäåìîêðàòèчåñêèõ ñòðàí óñòà-

íîâëåíèåïðàâîâûõìåõàíèçìîâ,îïðåäåëÿюùèõîñîáóюðîëü

îðãàíîâюñòèöèèâîñóùåñòâëåíèèêîíòðîëÿçàñîáëюäåíèåì

òðåáîâàíèé çàêîíîäàòåëüñòâà, îáåñïåчåíèåì âåðõîâåíñòâà

çàêîíàâäåÿòåëüíîñòèîðãàíîâãîñóäàðñòâåííîéâëàñòè,ïðà-

âîîõðàíèòåëüíûõñòðóêòóð,âòîìчèñëåîðãàíîâïðîêóðàòóðû.

Íàäåëåíèå îðãàíîâ юñòèöèè ñîîòâåòñòâóюùèìè ïîëíîìî-

чèÿìè, ïîâûøàюùèìè èõ ðîëü â ïðîâåäåíèè åäèíîé ãîñó-

äàðñòâåííîé ïîëèòèêè â îáëàñòè ïðàâîòâîðчåñòâà, ïðàâî-

ïðèìåíèòåëüíîé ïðàêòèêè, ïîçâîëèò ñîçäàòü ýôôåêòèâíûé

ìåõàíèçìñäåðжåêèïðîòèâîâåñîââñèñòåìåïðàâîîõðàíè-

òåëüíûõ è êîíòðîëèðóюùèõ îðãàíîâ ñòðàíû, îáåñïåчèâàю-

ùèéçàêîííîñòüèâåðõîâåíñòâîçàêîíàâèõäåÿòåëüíîñòè.

Âýòîéñâÿçè,êàêíàìïðåäñòàâëÿåòñÿ,áûëîáûöåëåñî-

îáðàçíî ïðåäîñòàâèòü ìèíèñòðó юñòèöèè ïðàâî âíîñèòü

âîïðîñî êîíñòèòóöèîííîñòèàêòîâÃåíåðàëüíîãîïðîêóðîðà

íàçàñåäàíèåÊîíñòèòóöèîííîãîÑóäà.

Тàêèìîáðàçîì,õîòÿçàèñòåêøèéïåðèîäâñôåðåäåìî-

êðàòèçàöèè ñóäåáíî-ïðàâîâîé ñèñòåìû â Ðåñïóáëèêå

Уçáåêèñòàí ñäåëàíî ìíîãî, îäíàêî åùё ìíîãîå ïðåäñòîèò

ñäåëàòü. Ìû, êîíåчíî, ïîíèìàåì, чòî жèçíü íå ñòîèò íà

ìåñòå,ñòàâèòïåðåäíàìèâñåíîâûåèíîâûåçàäàчèâñôåðå

äåìîêðàòèçàöèè ãîñóäàðñòâåííîé âëàñòè è óïðàâëåíèÿ, â

òîì чèñëå è äåìîêðàòèçàöèè êîíñòèòóöèîííîãî ñóäîïðîèç-

âîäñòâà,èчòîìûäîëжíûñîâåðøåíñòâîâàòüñâîёçàêîíîäà-

òåëüñòâî.Ìûòàêжåïîíèìàåì,чòîýòîíåëüçÿñäåëàòüîäíèì

ìàõîì,àíàäîäåëàòüïîñòåïåííî-ðåôîðìûâíàøåéñòðàíå

îñóùåñòâëÿюòñÿïîýòàïíî.
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чèòüèçóãîëîâíî-ïðîöåññóàëüíîãîçàêîíîäàòåëüñòâàïîëíî-

ìîчèå ñóäà ïî âîçáóжäåíèю óãîëîâíîãî äåëà. Оí îòìåòèë,

чòîâîçáóжäåíèåóãîëîâíîãîäåëàÿâëÿåòñÿçàäàчåéïðåжäå

âñåãîîðãàíîâäîçíàíèÿèïðåäâàðèòåëüíîãîñëåäñòâèÿ,äðó-

ãèõñèëîâûõîðãàíîâ,îñóùåñòâëÿюùèõóãîëîâíîåïðåñëåäî-

âàíèå. Пðè ýòîì îò ñóäà òðåáóåòñÿ îáъåêòèâíî îöåíèòü

çàêîííîñòüèîáîñíîâàííîñòüïðåäъÿâëåííîãîëèöóîáâèíå-

íèÿ.Âòîжåâðåìÿâîçáóжäåíèåñóäîìóãîëîâíîãîäåëà, òî

åñòüñîâåðøåíèåèìïðîöåññóàëüíîãîäåéñòâèÿ,êîòîðîå,ïî

ñóòè,ÿâëÿåòñÿíàчàëîìóãîëîâíîãîïðåñëåäîâàíèÿñîâñåìè

âûòåêàюùèìèîòñюäàïîñëåäñòâèÿìè,ïåðåâîäèòñóäâêàòå-

ãîðèюóчàñòíèêîâýòîãîïðåñëåäîâàíèÿ,чòîíåñîîòâåòñòâóåò

åãî âûñîêîìóïðåäíàçíàчåíèю– îñóùåñòâëÿòü ïðàâîñóäèå.

Пîýòîìó íåäàâíî ïðèíÿò Çàêîí «О âíåñåíèè èçìåíåíèé è

äîïîëíåíèéâíåêîòîðûåçàêîíîäàòåëüíûåàêòûÐåñïóáëèêè

Уçáåêèñòàíâñâÿçèñäàëüíåéøèìðåôîðìèðîâàíèåìñóäåá-

íî-ïðàâîâîé ñèñòåìû», ðàçðàáîòàííûé â ñîîòâåòñòâèè ñ

Êîíöåïöèåé äàëüíåéøåãî óãëóáëåíèÿ äåìîêðàòèчåñêèõ

ðåôîðìèôîðìèðîâàíèÿãðàжäàíñêîãîîáùåñòâàâñòðàíå»,

âñîîòâåòñòâèèñêîòîðûìèçïîëíîìîчèéñóäàèñêëючàåòñÿ

âîçáóжäåíèåóãîëîâíîãîäåëà.

Àíàëîãèчíîýòîìóìîжíîïîäóìàòüòàêжåèîáèñêëючå-

íèè èç çàêîíîäàòåëüñòâà ïîëíîìîчèÿ ñóäåé Êîíñòèòóöèîí-

íîãîÑóäàâíîñèòüâîïðîñíàåãîçàñåäàíèå,òîåñòüôàêòèчå-

ñêèâîçáóжäàòüäåëîîêîíñòèòóöèîííîñòèñîîòâåòñòâóюùåãî

íîðìàòèâíî-ïðàâîâîãîàêòà.

Иñêëючåíèå èç çàêîíîäàòåëüñòâà ïîëíîìîчèÿ ñóäåé

Êîíñòèòóöèîííîãî Ñóäà âíîñèòü âîïðîñ íà åãî çàñåäàíèå

îäíîâðåìåííîìîжåòïîâëåчüâíåñåíèåâçàêîíîäàòåëüñòâî

èíñòèòóòàêîíñòèòóöèîííîéжàëîáû.

Â ñîîòâåòñòâèè ñî ñòàòüåé 13 Çàêîíà «О ïðîêóðàòóðå»

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèУçáåêèñòàíîñóùåñòâëÿåò

êîíòðîëü çà êîíñòèòóöèîííîñòüюè çàêîííîñòüюïðèêàçîâè

äðóãèõ àêòîâ Ãåíåðàëüíîãî ïðîêóðîðà Ðåñïóáëèêè Уçáå-

êèñòàí(çàèñêëючåíèåìàêòîâèíäèâèäóàëüíîãîõàðàêòåðà).

Пðåçèäåíò Ðåñïóáëèêè Уçáåêèñòàí Иñëàì Êàðèìîâ â

ñâîåì äîêëàäå «Êîíöåïöèÿ äàëüíåéøåãî óãëóáëåíèÿ äåìî-

êðàòèчåñêèõ ðåôîðì è ôîðìèðîâàíèÿ ãðàжäàíñêîãî îáùå-

ñòâà â ñòðàíå» îòìåòèë, чòî ïðåäñòàâëÿåòñÿ íåîáõîäèìûì
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âñèñòåìåïðàâîâûõàêòîâ,òåìñàìûìîáåñïåчèâàÿíåçûáëå-

ìîñòüîñíîâêîíñòèòóöèîííîãîñòðîÿ,ñòàáèëüíîñòüïðàâîâî-

ãîñòàòóñàëèчíîñòèèíåóêëîííîåâûïîëíåíèåêîíñòèòóöèîí-

íûõïîëîжåíèéâñåìèñóáъåêòàìèêîíñòèòóöèîííîãîïðàâà1.

Оñóùåñòâëÿÿ ñâîюäåÿòåëüíîñòü,ÊîíñòèòóöèîííûéÑóä

ÐåñïóáëèêèТàäжèêèñòàíðåàëèçóåòñâîюîñíîâíóюôóíêöèю

– îñóùåñòâëåíèå êîíñòèòóöèîííîãî êîíòðîëÿ. Êàê îòìåчàåò

Í.Â. Âèòðóê, ñïåöèôèчåñêèì ñðåäñòâîì îõðàíû è çàùèòû

êîíñòèòóöèèñëóжèòêîíñòèòóöèîííûéêîíòðîëüêàêñïåöèôè-

чåñêàÿôóíêöèÿêîìïåòåíòíûõîðãàíîâïóáëèчíîéâëàñòèïî

îáåñïåчåíèюâåðõîâåíñòâàèâûñøåéюðèäèчåñêîéñèëûêîí-

ñòèòóöèè â ñèñòåìå èñòîчíèêîâ (ôîðì) ïðàâà, åå ïðÿìîãî,

íåïîñðåäñòâåííîãî äåéñòâèÿ â äåÿòåëüíîñòè ñóáъåêòîâ

îáùåñòâåííûõîòíîøåíèéíàâñåéòåððèòîðèèãîñóäàðñòâà2.

Âñâîюîчåðåäü,Ì.Ñàôüÿí óêàçûâàåò, чòîâîñíîâåñîâðå-

ìåííîéñèñòåìûêîíñòèòóöèîííîãîêîíòðîëÿèêîíñòèòóöèîí-

íîãîïðàâîñóäèÿ,ñëîжèâøåéñÿâïîäàâëÿюùåìчèñëååâðî-

ïåéñêèõ ãîñóäàðñòâ, è ôîðìèðîâàíèÿ îðãàíàìè êîíñòèòó-

öèîííîéюñòèöèè îáùååâðîïåéñêîãî ïðåöåäåíòíîãî ïðàâà,

ïîñóùåñòâó,ëåжàòäâåêîíöåïòóàëüíûåòåíäåíöèè.Ñîäíîé

ñòîðîíû, ýòî âîìíîãîìèäåíòèчíûå êîíñòèòóöèîííûåôîð-

ìóëèðîâêèîñíîâíûõïðàâèñâîáîäчåëîâåêàèãðàжäàíèíà,

êîòîðûå ïðåâðàùàюòñÿ â àêñèîëîãèчåñêóю îñíîâó ñîîòâåò-

ñòâóюùåéíàöèîíàëüíîéñèñòåìûïðàâàâчàñòíîñòèèîáùå-

åâðîïåéñêîé ñèñòåìû â öåëîì. Ñ äðóãîé ñòîðîíû, èäåÿ

èåðàðõèчåñêîãîïîðÿäêàâïðàâîâîéñèñòåìå,чòîïîçâîëÿåò

îñóùåñòâëÿòüêîíòðîëüçàêîíñòèòóöèîííîñòüюäåÿòåëüíîñòè

çàêîíîäàòåëåé3.

Âюðèäèчåñêîéëèòåðàòóðåñïåöèàëèçèðîâàííûåîðãàíû

êîíñòèòóöèîííîãî êîíòðîëÿ ïîäðàçäåëÿюòñÿ íà äâà âèäà:

ñóäåáíûåèíåñóäåáíûå.ÊàêîòìåчàåòÊ.Í.Хîëèêîâ, ñóäåá-

íûìè îðãàíàìè êîíñòèòóöèîííîãî êîíòðîëÿ ÿâëÿюòñÿ ñóäû

25

À.  Диíîðшîåв

Зàвåäóþщèй êàфåäðîй  êîíñòèòóöèîííîãî ïðàвà 
þðèäè÷åñêîãî фàêóëьòåòà Тàäжèêñêîãî 

íàöèîíàëьíîãî óíèвåðñèòåòà, ê.þ.í., äîöåíò 

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêè

Òàäæèêèñòàíêàêñïåöèàëèзèðîâàííûéîðãàí

êîíñòèòóöèîííîãîêîíòðîëÿ

Фîðìèðîâàíèå ñîâðåìåííîé ïîëèòèчåñêîé è ïðàâîâîé

ñèñòåìû Ðåñïóáëèêè Тàäжèêèñòàí, íàчàòîå ñ ïðèíÿòèåì

Êîíñòèòóöèè1994ãîäà,ïðåäïîëàãàåòñîçäàíèåèóêðåïëåíèå

óñòîéчèâûõìåõàíèçìîâðåàëèçàöèèäåìîêðàòèчåñêèõèíñòè-

òóòîâãîñóäàðñòâà.Äåÿòåëüíîñòüýòèõìåõàíèçìîââïåðâóю

îчåðåäüäîëжíàáûòü íàïðàâëåíà íà îáåñïåчåíèåè çàùèòó

ïðàâ è ñâîáîä чåëîâåêà è ãðàжäàíèíà, çàêðåïëåííûõ â

Êîíñòèòóöèè Ðåñïóáëèêè Тàäжèêèñòàí. Äåéñòâóюùàÿ Êîíñ-

òèòóöèÿçàêðåïëÿåòøèðîêèéêðóãïðàâèñâîáîäчåëîâåêàè

ãðàжäàíèíà.Иñõîäÿèçýòîãî,íåñîìíåííûìÿâëÿåòñÿòî,чòî

ïðàâàèñâîáîäûчåëîâåêàïîäëåжàòðàâíîéêîíñòèòóöèîííî-

ïðàâîâîé çàùèòå ñî ñòîðîíû ãîñóäàðñòâåííûõ îðãàíîâ, ê

ôóíêöèÿìêîòîðûõýòîíåïîñðåäñòâåííîîòíåñåíîèêîòîðûå

âñâîåéñîâîêóïíîñòèôîðìèðóюòíàöèîíàëüíûåìåõàíèçìû

çàùèòû ïðàâ чåëîâåêà. Оäíèì èç òàêèõ äåéñòâåííûõ ìåõà-

íèçìîââûñòóïàåòäåÿòåëüíîñòüñïåöèàëèçèðîâàííîãîîðãà-

íà êîíñòèòóöèîííîãî êîíòðîëÿ – Êîíñòèòóöèîííîãî Ñóäà

ÐåñïóáëèêèТàäжèêèñòàí.

Тàêжå íåîáõîäèìî ïîäчåðêíóòü, чòî èñêëючèòåëüíóю

çíàчèìîñòüäåÿòåëüíîñòèÊîíñòèòóöèîííîãîÑóäàÐåñïóáëè-

êè Тàäжèêèñòàí ïðèäàåò òîòôàêò, чòî îí âûñòóïàåò â êàчå-

ñòâåçàùèòíîãîèîáåñïåчèòåëüíîãîìåõàíèçìàðåàëèçàöèè

íîðì Êîíñòèòóöèè. Иíûìè ñëîâàìè, Êîíñòèòóöèîííûé Ñóä

îáåñïåчèâàåòюðèäèчåñêîåâåðõîâåíñòâîíîðìÊîíñòèòóöèè
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1 Êëèшàñ À.À. Êîíñòèòóöèîííûéêîíòðîëüèêîíñòèòóöèîííîåïðàâîñóäèå
çàðóáåжíûõñòðàí.Ñðàâíèòåëüíî-ïðàâîâîåèññëåäîâàíèå.-Ì.,2015.-
Ñ.10.

2 Вèòðóê Н.В. Êîíñòèòóöèîííîå ïðàâîñóäèå. Ñóäåáíî-êîíñòèòóöèîííîå
ïðàâîèïðîöåññ.-Ì.,2010.-Ñ.48.

3Ñàфьÿí М.Ðîëüêîíñòèòóöèîííûõñóäîââïðîöåññåñîçäàíèÿêîíñòèòó-
öèîííîãîïðàâà//Êîíñòèòóöèîííîåïðàâîñóäèåíàðóáåжåâåêîâ.-Ì.,
2002.-Ñ.127.
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7 Тàìжå.
8Êëèшàñ À.À. Êîíñòèòóöèîííûéêîíòðîëüèêîíñòèòóöèîííîåïðàâîñóäèå
çàðóáåжíûõñòðàí.Ñðàâíèòåëüíî-ïðàâîâîåèññëåäîâàíèå.-Ì.,2015.-
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öèîííîåïðàâîèïðîöåññ.-Ì.,2010.-Ñ.53.

4 Хîëèêîв Ê.Н. ÊîíñòèòóöèîííûéÑóäèêîíñòèòóöèîííîåñóäîïðîèçâîä-
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ïðàâîèïðîöåññ.-Ì.,2010.-Ñ.51.
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öèîííîåïðàâîèïðîöåññ.-Ì.,2010.-Ñ.53.
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îáùåéюðèñäèêöèèèñïåöèàëèçèðîâàííûåñóäåáíûåîðãàíû

–êîíñòèòóöèîííûåñóäû.Íàðÿäóññóäåáíûìèîðãàíàìèêîí-

ñòèòóöèîííîãî êîíòðîëÿ ñóùåñòâóюò è íåñóäåáíûå îðãàíû,

èõíàçûâàюòêâàçèñóäåáíûìèîðãàíàìè4.

Í.Â.Âèòðóê, â ñâîюîчåðåäü, ðàñêðûâàÿ ñóòü è ïðåäíà-

çíàчåíèå âèäîâ ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî

êîíòðîëÿ,îòìåчàåò,чòî “âäåìîêðàòèчåñêèõïðàâîâûõãîñó-

äàðñòâàõñóùåñòâóåòñïåöèàëèçèðîâàííûéêîíñòèòóöèîííûé

êîíòðîëü, îñóùåñòâëÿåìûé îðãàíàìè êîíñòèòóöèîííîãî

êîíòðîëÿíåñóäåáíîãîõàðàêòåðà,òàêíàçûâàåìûìèêâàçèñó-

äåáíûìèîðãàíàìè.Оáûчíîóêàçàííûåîðãàíûîñóùåñòâëÿюò

ïðåäâàðèòåëüíûé êîíñòèòóöèîííûé êîíòðîëü ïî ïðàâèëàì

ñïåöèàëüíîéïðîöåäóðû(Êîìèòåòêîíñòèòóöèîííîãîíàäçîðà

ÑÑÑÐ, êîíñòèòóöèîííûå ñîâåòû Фðàíöèè, Êàçàõñòàíà,

Ìàðîêêî,Ñåíåãàëàèäðóãèõñòðàí).Ðåøåíèÿóêàçàííûõêâà-

çèñóäåáíûõ îðãàíîâ íîñÿò ïðåäâàðèòåëüíûé, êîíñóëüòàòèâ-

íûéõàðàêòåðèìîãóòáûòüïðåîäîëåíûêîìïåòåíòíûìèîðãà-

íàìè(ïàðëàìåíòîì).

Íàèáîëåå äåéñòâåííûì è ýôôåêòèâíûì ñðåäñòâîì â

îõðàíå è çàùèòå êîíñòèòóöèè ÿâëÿåòñÿ ñóäåáíûé êîíñòèòó-

öèîííûéêîíòðîëü,îñóùåñòâëÿåìûéñóäàìèîáùåéюðèñäèê-

öèèèñïåöèàëèçèðîâàííûìè,êîíñòèòóöèîííûìèñóäàìè”5.

Пðåèìóùåñòâîäàííîéôîðìûêîíñòèòóöèîííîãîêîíòðîëÿ

çàêëючàåòñÿâòîì,чòîîíàðåàëèçóåòñÿïîñðåäñòâîìñïåöè-

àëüíîé ñóäåáíîé ïðîöåäóðû - êîíñòèòóöèîííîãî ñóäîïðîèç-

âîäñòâàèîáÿçàòåëüíîéюðèäèчåñêîéñèëûåãîðåøåíèé.

Êîíñòèòóöèîííûé êîíòðîëü îñóùåñòâëÿåòñÿ êàê ñóäàìè

îáùåéюðèñäèêöèè, òàêè ñïåöèàëèçèðîâàííûìè, êîíñòèòó-

öèîííûìè ñóäàìè. Â çàâèñèìîñòè îò òîãî, êàêèå ñóäû îñó-

ùåñòâëÿюòêîíñòèòóöèîííûéêîíòðîëü,ðàçëèчàюòäâåîñíîâ-

íûåìîäåëèñóäåáíîãîêîíñòèòóöèîííîãîêîíòðîëÿ:ñåâåðî-

àìåðèêàíñêóюèåâðîïåéñêóю(êîíòèíåíòàëüíóю)6.

Ñåâåðîàìåðèêàíñêàÿ ìîäåëü ñóäåáíîãî êîíñòèòóöèîí-

íîãî êîíòðîëÿ ïðèíÿòà â òàêèõ ñòðàíàõ, êàê ÑШÀ, Êàíàäà,

Äàíèÿ, Íîðâåãèÿ,Шâåöèÿ, Àðãåíòèíà, Ìåêñèêà, Àâñòðàëèÿ,

ÍîâàÿÇåëàíäèÿ,Иçðàèëü,Иíäèÿ,Иðàí,Яïîíèÿèâðÿäåäðó-

ãèõ.Оñîáåííîñòüäàííîéìîäåëèçàêëючàåòñÿâòîì,чòîêîí-

ñòèòóöèîííûéêîíòðîëüîñóùåñòâëÿюòñóäûîáùåéюðèñäèê-

öèè.

Âñâîюîчåðåäü,ñåâåðîàìåðèêàíñêàÿìîäåëüèìååòäâå

ðàçíîâèäíîñòè:

1) êîíñòèòóöèîííûé êîíòðîëü îñóùåñòâëÿåòñÿ âñåìè

îáùèìèñóäàìèïðèðàññìîòðåíèèêîíêðåòíûõäåë(ãðàжäàí-

ñêèõ,àäìèíèñòðàòèâíûõ,óãîëîâíûõ)âñîîòâåòñòâèèñïðàâè-

ëàìè îáûчíîé ñóäåáíîé ïðîöåäóðû (äåöåíòðàëèçîâàííûé

êîíòðîëü)-ÑШÀ,Àðãåíòèíà,Ìåêñèêà,Íîðâåãèÿ,Яïîíèÿ;

2)êîíñòèòóöèîííûéêîíòðîëüîñóùåñòâëÿåòñÿâåðõîâíû-

ìè(âûñøèìè)ñóäåáíûìèèíñòàíöèÿìè,âîçìîжíîïîîñîáîé

ïðîöåäóðå(öåíòðàëèçîâàííûéêîíòðîëü)-Àâñòðàëèÿ,Иíäèÿ,

Êàíàäà,Ìàëàéçèÿ7.

Åâðîïåéñêàÿìîäåëü ñóäåáíîãî êîíñòèòóöèîííîãî êîíò-

ðîëÿïðèíÿòàâáîëüøèíñòâåñòðàíÇàïàäíîéÅâðîïû,àòàêжå

â Êîëóìáèè, Êîñòà-Ðèêå, Чèëè, Тóðöèè,Южíîé Êîðåå è äð.

Äàííàÿñèñòåìàõàðàêòåðíàäëÿãîñóäàðñòâ,âêîòîðîéïðàâî-

âàÿ ñèñòåìà áàçèðóåòñÿ íà ïðèíöèïàõ âåðõîâåíñòâà, íåïî-

ñðåäñòâåííîãî äåéñòâèÿ è âûñøåé юðèäèчåñêîé ñèëû êîí-

ñòèòóöèè.Äàííàÿìîäåëüñóäåáíîãîêîíñòèòóöèîííîãîêîíò-

ðîëÿ,êàêèñåâåðîàìåðèêàíñêàÿ,èìååòäâåðàçíîâèäíîñòè:

1)êîíñòèòóöèîííîñòüîáъåêòîâêîíòðîëÿïðîâåðÿюòñïå-

öèàëèçèðîâàííûåêîíñòèòóöèîííûåñóäû;

2)êîíñòèòóöèîííîñòüîáъåêòîâêîíòðîëÿïðîâåðÿюòñïå-

öèàëüíûåêîíñòèòóöèîííûåêîëëåãèè,ïàëàòûâñîñòàâåâûñ-

øèõ (âåðõîâíûõ)ñóäîâ,äëÿêîòîðûõêîíñòèòóöèîííûéêîíò-

ðîëü ÿâëÿåòñÿ åäèíñòâåííîé (èñчåðïûâàюùåé) ôóíêöèåé è

êîòîðûåèîñóùåñòâëÿюòååïîïðàâèëàìñïåöèàëüíîéïðî-

öåäóðû(öåíòðàëèçîâàííûéêîíòðîëü)8.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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9Ñì.:Хîëèêîв Ê.Н. Ñòàíîâëåíèåèðàçâèòèåèíñòèòóòàêîíñòèòóöèîííîãî
íàäçîðàâТàäжèêèñòàíå.-Äóøàíáå,1998.

10 Ñì.ïîäðîáíåå:Пåòðîвà И.В. ÊîíñòèòóöèîííûéÑóä–îðãàíêîíñòèòó-
öèîííîãîêîíòðîëÿâÐîññèéñêîéФåäåðàöèè.Äèññ.íàñîèñê.óч.ñòåïå-
íè.êàíä.юðèä.íàóê.–Ì.,2004.-Ñ.51.;Зìèåвñêèй Д.В.Оñóùåñòâëåíèå
êîíñòèòóöèîííîãîñóäîïðîèçâîäñòâàíàïîñòñîâåòñêîìïðîñòðàíñòâå//
ПðîáåëûâÐîññèéñêîìçàêîíîäàòåëüñòâå.№2.2008.-Ñ.34.

11Хîëèêîв Ê.Н. ÊîíñòèòóöèîííûéÑóäèêîíñòèòóöèîííîåñóäîïðîèçâîä-
ñòâîâТàäжèêèñòàíå.–Äóøàíáå,2014.-Ñ.18.

2928

Пðèôîðìèðîâàíèèèíñòèòóòàñïåöèàëèçèðîâàííîãîêîí-

ñòèòóöèîííîãî êîíòðîëÿ Ðåñïóáëèêà Тàäжèêèñòàí âûáðàëà

åâðîïåéñêóюìîäåëüñóäåáíîãîêîíñòèòóöèîííîãîêîíòðîëÿâ

âèäåôóíêöèîíèðîâàíèÿñàìîñòîÿòåëüíîãîÊîíñòèòóöèîííî-

ãîÑóäàÐåñïóáëèêèТàäжèêèñòàí.

Â Ðåñïóáëèêå Тàäжèêèñòàí ñïåöèàëèçèðîâàííûé îðãàí

êîíñòèòóöèîííîãî êîíòðîëÿ âïåðâûå áûë ñîçäàí â àïðåëå

1990ã.ОííàçûâàëñÿÊîìèòåòêîíñòèòóöèîííîãîíàäçîðà.Пî

ñâîåéïðèðîäåýòîáûëêâàçèñóäåáíûéîðãàí.Äîóчðåжäåíèÿ

ýòîãîÊîìèòåòàêîíñòèòóöèîííîãîíàäçîðàôóíêöèèêîíñòè-

òóöèîííîãî êîíòðîëÿ âîçëàãàëèñü íà Âåðõîâíûé Ñîâåò,

ПðåçèäèóìÂåðõîâíîãîÑîâåòà,Пðàâèòåëüñòâî,Пðîêóðàòóðó

èò.ä.9.

Íåîáõîäèìîïîäчåðêíóòü,чòîôîðìèðîâàíèåñïåöèàëè-

çèðîâàííîãîîðãàíàêîíñòèòóöèîííîãîêîíòðîëÿâТàäжèêèñ-

òàíåïðîèñõîäèëîâðóñëåòåõèçìåíåíèé,êîòîðûåïðîèñõî-

äèëè íà òåððèòîðèè âñåãî áûâøåãî Ñîâåòñêîãî Ñîюçà. Êàê

îòìåчàюòíåêîòîðûåóчåíûå,âчèñëåêîòîðûõÄ.Â.Çìèåâñêèé

è И.Â. Пåòðîâà, ñòàíîâëåíèå è ðàçâèòèå êîíñòèòóöèîííîé

юñòèöèè â ïîñòñîâåòñêèõ ãîñóäàðñòâàõ – ýòî ñëîжíûé ïðî-

öåññ, âêëючàюùèé íåñêîëüêî ýòàïîâ.Пåðâîíàчàëüíî åùå â

Ñîюçíûõðåñïóáëèêàõâõîäåðåôîðìûîðãàíîââëàñòè1988-

1990 ãã. ïðåäóñìàòðèâàëîñü ñîçäàíèå ñïåöèàëèçèðîâàííûõ

îðãàíîâ êîíñòèòóöèîííîãî íàäçîðà, òàê íàçûâàåìûõ Êîìè-

òåòîâ êîíñòèòóöèîííîãî íàäçîðà. Â ñâÿçè ñ ýòèì Ñîюçíûå

ðåñïóáëèêè âíîñèëè àêòèâíûå èçìåíåíèÿ â ñâîè çàêîíîäà-

òåëüñòâà.Оäíàêîíåñìîòðÿíà òî, чòî ê1991 ã. ïðàêòèчåñêè

âñåèçíèõóжåïðèíÿëèñîîòâåòñòâóюùèåçàêîíûèïîïðàâêè

êêîíñòèòóöèÿì,âáîëüøèíñòâåñâîåìîðãàíû,îñóùåñòâëÿю-

ùèå êîíñòèòóöèîííîå ñóäîïðîèçâîäñòâî íà ïîñòñîâåòñêîì

ïðîñòðàíñòâå, íàчàëè ðåàëüíî ôóíêöèîíèðîâàòü ëèøü ê

ñåðåäèíå90-õãîäîâïðîøëîãîâåêà10.

Ñ ïðèíÿòèåì Êîíñòèòóöèè 1994 ã. â Ðåñïóáëèêå Тàäжè-

êèñòàí áûë ñîçäàí ñïåöèàëèçèðîâàííûé îðãàí ñóäåáíîãî

êîíñòèòóöèîííîãîêîíòðîëÿ-ÊîíñòèòóöèîííûéÑóä.

ПðàâîâîåïîëîжåíèåÊîíñòèòóöèîííîãîÑóäàîïðåäåëå-

íî â ãëàâå âîñüìîé Êîíñòèòóöèè Ðåñïóáëèêè Тàäжèêèñòàí

1994ã.èâÊîíñòèòóöèîííîìçàêîíåÐТ“ОÊîíñòèòóöèîííîì

ÑóäåÐåñïóáëèêèТàäжèêèñòàí”.

Â ñîîòâåòñòâèè ñ óêàçàííûìè ïîëîжåíèÿìè Êîíñòèòó-

öèîííûé Ñóä Ðåñïóáëèêè Тàäжèêèñòàí ÿâëÿåòñÿ íåçàâèñè-

ìûìîðãàíîì ñóäåáíîéâëàñòèïîêîíñòèòóöèîííîìóíàä-

зîðó, óчðåжäåííûì â öåëÿõ îáåñïåчåíèÿ âåðõîâåíñòâà è

íåïîñðåäñòâåííîãîäåéñòâèÿíîðìÊîíñòèòóöèèÐåñïóáëèêè

Тàäжèêèñòàí.

Тàêèìîáðàçîì,ÊîíñòèòóöèîííûéÑóäÿâëÿåòñÿîðãàíîì

ñóäåáíîé âëàñòè, îñíîâíîå ïðåäíàçíàчåíèå êîòîðîãî –

çàùèòàÊîíñòèòóöèèãîñóäàðñòâà.ÊàêîòìåчàåòÊ.Í.Хîëèêîâ,

õàðàêòåðíîéîñîáåííîñòüюýòîéíîðìûÿâëÿåòñÿòî,чòîîíà

áåçññûëêèíàñëîâî “âûñøèé”äàåòîïðåäåëåíèåÊîíñòèòó-

öèîííîãî Ñóäà êàê îðãàíà ñóäåáíîé âëàñòè ïî çàùèòå

ÊîíñòèòóöèèÐåñïóáëèêèТàäжèêèñòàí11.

Тàêжå èç ñîäåðжàíèÿ ãëàâû 8 Êîíñòèòóöèè Ðåñïóáëèêè

Тàäжèêèñòàí âûòåêàåò, чòî Êîíñòèòóöèîííûé Ñóä – ýòî

ñóäåáíûé îðãàí è ïîýòîìó âêëючåí â ñóäåáíóю ñèñòåìó

Ðåñïóáëèêè Тàäжèêèñòàí. Оí ÿâëÿåòñÿ íåîòъåìëåìîé ñîñ-

òàâíîéчàñòüюñòðóêòóðûñóäåáíîéâëàñòè.

ПðèýòîìÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèТàäжèêèñòàí

èìååò ñóùåñòâåííûå îòëèчèÿ îò äðóãèõ ñóäîâ, âõîäÿùèõ â

ñóäåáíóюñèñòåìóТàäжèêèñòàíà.

П.Ä.Бëîõèí,О.Í.Êðÿжêîâàïåðåчèñëÿюòчåòûðåêëючå-

âûõîòëèчèÿ:

1)èíñòèòóöèîíàëüíîå–ÊîíñòèòóöèîííûéÑóäâñèñòåìå

îðãàíîâãîñóäàðñòâåííîéâëàñòèñòîèòîñîáíÿêîì.Оííåñâÿ-

çàíñóáîðäèíàöèîííûìèîòíîøåíèÿìèñÂåðõîâíûìÑóäîìè

Âûñøèìàðáèòðàжíûìñóäîì(ïîïðèìåðóТàäжèêèñòàíà–ñ

Âåðõîâíûì ýêîíîìèчåñêèì ñóäîì), íå ÿâëÿåòñÿ äëÿ íèõ

âûøåñòîÿùåéèëèíèжåñòîÿùåéèíñòàíöèåé;

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(70)`15

12Бëîõèí П.Д., Êðÿжêîвà О.Н.ÊàêçàùèòèòüñâîèïðàâàâÊîíñòèòóöèîííîì
Ñóäå. Пðàêòèчåñêîå ðóêîâîäñòâî ïî îáðàùåíèю ñ жàëîáîé â
ÊîíñòèòóöèîííûéÑóäÐîññèè.-Ì.,2014.-Ñ.12-13.

13Хîëèêîв Ê.Н. ÊîíñòèòóöèîííûéÑóäèêîíñòèòóöèîííîåñóäîïðîèçâîä-
ñòâîâТàäжèêèñòàíå.-Äóøàíáå,2014.-Ñ.20. 14Тàìжå.

3130

2)êîìïåòåíöèîííîå–óÊîíñòèòóöèîííîãîÑóäàîñîáûå

ïîëíîìîчèÿ.Оííåðàññìàòðèâàåòäåëà,ïîäâåäîìñòâåííûå

ñóäàìîáùåéюðèñäèêöèèèàðáèòðàжíûìñóäàì;

3) îðãàíèçàöèîííîå – Êîíñòèòóöèîííûé Ñóä îñóùåñòâ-

ëÿåòñâîюäåÿòåëüíîñòüâîñîáîìïîðÿäêå,âûðàжàюùåìñÿâ

êîíñòèòóöèîííîìñóäîïðîèçâîäñòâå;

4)ñòðóêòóðíîå–äàííîåîòëèчèåçàêëючàåòñÿâчèñëåí-

íîìñîñòàâåÊîíñòèòóöèîííîãîÑóäàèâïîðÿäêåçàìåùåíèÿ

äîëжíîñòè ñóäüè Êîíñòèòóöèîííîãî Ñóäà, êîòîðîìó ïðåäъ-

ÿâëÿюòñÿîñîáûåòðåáîâàíèÿ12.

Ê.Í.Хîëèêîâäàåòñëåäóюùèåîòëèчèòåëüíûåîñîáåííî-

ñòèÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèТàäжèêèñòàí:

- âî-ïåðâûõ,ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèТàäжè-

êèñòàí íå èìååò ïîäâåäîìñòâåííûõ åìó ñóäåáíûõ

ñòðóêòóðâàäìèíèñòðàòèâíî-òåððèòîðèàëüíûõåäèíè-

öàõñòðàíû;

-âî-âòîðûõ,îíÿâëÿåòñÿåäèíñòâåííûìñóäåáíûìîðãà-

íîì â ñóäåáíîé ñèñòåìå Ðåñïóáëèêè Тàäжèêèñòàí,

ïîëíîìîчèÿ êîòîðîãî îïðåäåëÿюò íåïîñðåäñòâåííî

íîðìûÊîíñòèòóöèè(ч.3ñò.89);

- â-òðåòüèõ, â ñèëó ïðåäîñòàâëåííûõ åìó ïîëíîìîчèé

(ïîáóêâåÊîíñòèòóöèè1994ã.)îíïðîâåðÿåòêîíñòèòó-

öèîííîñòü ïðàâîâûõ àêòîâ Âåðõîâíîãî Ñóäà è

ÂûñøåãîýêîíîìèчåñêîãîñóäàÐåñïóáëèêèТàäжèêèñ-

òàí13.

Иìåííîïåðåчèñëåííûåîñîáåííîñòèïîçâîëÿюòîïðåäå-

ëèòü ðîëü è çíàчåíèå Êîíñòèòóöèîííîãî Ñóäà â ñóäåáíîé

ñèñòåìåñòðàíûèïðèäàюòåìóîñîáûéñòàòóñ.

Âàжíîå çíàчåíèå äëÿ îïðåäåëåíèÿ ñòàòóñà Êîíñòèòó-

öèîííîãîÑóäàÐåñïóáëèêèТàäжèêèñòàíèìååòîïðåäåëåíèå

êðóãà âîïðîñîâ, ñîñòàâëÿюùèõ îñíîâíûå íàïðàâëåíèÿ åãî

äåÿòåëüíîñòè.

Äàííûå íàïðàâëåíèÿ чåòêî îïðåäåëåíû â ñòàòüå 89

ÊîíñòèòóöèèÐåñïóáëèêèТàäжèêèñòàíèâÊîíñòèòóöèîííîì

çàêîíåÐТ “ОÊîíñòèòóöèîííîìÑóäåÐåñïóáëèêèТàäжèêèñ-

òàí”.

Ê.Í.Хîëèêîâ,ðàññìàòðèâàÿîñíîâíûåíàïðàâëåíèÿäåÿ-

òåëüíîñòèÊîíñòèòóöèîííîãîÑóäà,äåëèòèõíàчåòûðåêîì-

ïîíåíòà:

1) îáåñïåчåíèå âåðõîâåíñòâà Êîíñòèòóöèè Ðåñïóáëèêè

Тàäжèêèñòàí;

2)îáåñïåчåíèåíåïîñðåäñòâåííîãî(ïðÿìîãî)âåðõîâåí-

ñòâàÊîíñòèòóöèèÐåñïóáëèêèТàäжèêèñòàí;

3)çàùèòàÊîíñòèòóöèèÐåñïóáëèêèТàäжèêèñòàí;

4) çàùèòàïðàâèñâîáîäчåëîâåêàèãðàжäàíèíà14.

Пðè îïðåäåëåíèè îñíîâíûõ íàïðàâëåíèé äåÿòåëüíîñòè

ÊîíñòèòóöèîííîãîÑóäà íåîáõîäèìî èñõîäèòü èç êîìïåòåí-

öèèäàííîãîîðãàíà.Âñîîòâåòñòâèèñäàííûìêðèòåðèåì,ìû

ñчèòàåì, чòî îñíîâíûìè íàïðàâëåíèÿìè äåÿòåëüíîñòè

ÊîíñòèòóöèîííîãîÑóäàÿâëÿюòñÿ

1) çàùèòà è îáåñïåчåíèå âåðõîâåíñòâà è íåïîñðåä-

ñòâåííîãî äåéñòâèÿ íîðì Êîíñòèòóöèè Ðåñïóáëèêè Тàäжè-

êèñòàí;

2) çàùèòàïðàâèñâîáîäчåëîâåêàèãðàжäàíèíà;

3) ðàçðåøåíèå ñïîðîâ ìåжäó ãîñóäàðñòâåííûìè îðãà-

íàìèîòíîñèòåëüíîèõêîìïåòåíöèè.

Ðàññìîòðèìäàííûåíàïðàâëåíèÿáîëååïîäðîáíî.

Оäíèì èç îñíîâíûõ íàïðàâëåíèé â äåÿòåëüíîñòè

Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Тàäжèêèñòàí ÿâëÿåòñÿ

çàùèòà è îáåñïåчåíèå âåðõîâåíñòâà è íåïîñðåäñòâåííîãî

äåéñòâèÿ íîðì Êîíñòèòóöèè Ðåñïóáëèêè Тàäжèêèñòàí.

Âåðõîâåíñòâî Êîíñòèòóöèè ÿâëÿåòñÿ îñíîâíûì àòðèáóòîì

ïðàâîâîãî è äåìîêðàòèчåñêîãî ãîñóäàðñòâà è îçíàчàåò, чòî

Оñíîâíîé Çàêîí ãîñóäàðñòâà èìååò âûñøóю юðèäèчåñêóю

ñèëó è çàíèìàåò ãëàâåíñòâóюùåå ïîëîжåíèå â èåðàðõèè

çàêîíîäàòåëüíîé ñèñòåìû ñòðàíû. Âåðõîâåíñòâî Êîíñòèòó-

öèè Ðåñïóáëèêè Тàäжèêèñòàí çàêðåïëåíî â ñòàòüå 10

Оñíîâíîãî Çàêîíà ñòðàíû. Фîðìóëèðîâêà äàííîé íîðìû

îïðåäåëÿåò,чòîÊîíñòèòóöèÿñëóжèòюðèäèчåñêîéáàçîéäëÿ

âñåéïðàâîâîéñèñòåìûÐåñïóáëèêèТàäжèêèñòàíèâñåïðè-

íèìàåìûåíîðìàòèâíûåàêòûâñòðàíåäîëжíûñîîòâåòñòâî-

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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15Ñì.:Вèòðóê Н.В. Êîíñòèòóöèîííîåïðàâîñóäèå.Ñóäåáíîåêîíñòèòóöèîí-
íîåïðàâîèïðîöåññ.-Ì.,2010.-Ñ.46.

3332

âàòüÊîíñòèòóöèè,âïðîòèâíîìñëóчàåîíèòåðÿюòñâîююðè-

äèчåñêóюñèëó.ОáåñïåчåíèåâåðõîâåíñòâàÊîíñòèòóöèèâîç-

ìîжíîòîëüêîïðèîáåñïåчåíèèíåïîñðåäñòâåííîãîäåéñòâèÿ

íîðìÊîíñòèòóöèèíàòåððèòîðèèâñåéñòðàíû.Äàííîåïîëî-

жåíèåòàêжåçàêðåïëåíîâñòàòüå10ÊîíñòèòóöèèÐåñïóáëèêè

Тàäжèêèñòàí.

Пðÿìîå äåéñòâèå íîðì Êîíñòèòóöèè îçíàчàåò, чòî ïðè

îñóùåñòâëåíèèñâîåéäåÿòåëüíîñòèãîñóäàðñòâåííûåîðãàíû

äîëжíûîïèðàòüñÿíàíîðìûÊîíñòèòóöèèèâñëóчàåîáíàðó-

жåíèÿ íîðìàòèâíîãî àêòà, ïðîòèâîðåчàùåãî Êîíñòèòóöèè,

îòêàçàòüñÿ îò ïðèìåíåíèÿ äàííîãî çàêîíà è ïðèìåíèòü

íîðìû Êîíñòèòóöèè Ðåñïóáëèêè Тàäжèêèñòàí, ðåãëàìåíòè-

ðóюùèåäàííûéâîïðîñ.

ОáåñïåчåíèåâåðõîâåíñòâàÊîíñòèòóöèèèåãîíåïîñðåä-

ñòâåííîãîäåéñòâèÿçàâèñèòîòíàëèчèÿýôôåêòèâíîéñèñòå-

ìûååçàùèòû.Âäàííîìñëóчàåðåчüèäåòîñóäåáíîéçàùèòå

Êîíñòèòóöèè,êîòîðàÿîáåñïåчèâàåòñÿñïîìîùüюñóäåáíîãî

êîíñòèòóöèîííîãî êîíòðîëÿ. Êàê îòìåчàåò Í.Â. Âèòðóê,

ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüåñòüïðîâåðêàíàñîîò-

âåòñòâèåÊîíñòèòóöèèîáъåêòîâòàêîãîêîíòðîëÿñóäåáíûìè

îðãàíàìè,êîòîðàÿîñóùåñòâëÿåòñÿñóäàìèîáùåéюðèñäèê-

öèèèñïåöèàëèçèðîâàííûìèîðãàíàìè15.

ÂÐåñïóáëèêåТàäжèêèñòàí,êàêíåðàçîòìåчàëîñü,Êîíñ-

òèòóöèîííûé Ñóä îñóùåñòâëÿåò ñóäåáíûé êîíñòèòóöèîííûé

êîíòðîëü. Äàííûé êîíòðîëü ÿâëÿåòñÿ êîíòðîëüíîé ôîðìîé

äåÿòåëüíîñòèÊîíñòèòóöèîííîãîÑóäàïîïðîâåðêåíàïðåä-

ìåòñîîòâåòñòâèÿêîíñòèòóöèèëюáîãîîáъåêòà,êîòîðûéïîä-

ïàäàåòïîääàííûéêîíòðîëü.

ÂòîðûìâàжíûìíàïðàâëåíèåìâäåÿòåëüíîñòèÊîíñòèòó-

öèîííîãî Ñóäà Ðåñïóáëèêè Тàäжèêèñòàí ÿâëÿåòñÿ çàùèòà

ïðàâèñâîáîäчåëîâåêàèãðàжäàíèíà.

Çàùèòà ïðàâ чåëîâåêà – îäíà èç âàжíåéøèõ êîíñòèòó-

öèîííûõ îáÿçàííîñòåé ãîñóäàðñòâà, è ãîñóäàðñòâî îáÿçàíî

ñîçäàòüíàäåжíóюñèñòåìóïîëèòèчåñêèõèïðàâîâûõãàðàí-

òèé,àòàêжåìåõàíèçìçàùèòûêîíñòèòóöèîííûõïðàâчåëîâå-

êà.Âêàчåñòâåñóáъåêòîâðåøåíèÿïðîáëåìûâûñòóïàюòâñå

èíñòèòóòûãîñóäàðñòâåííîéâëàñòè.Оñîáîâàжíàÿðîëüîòâî-

äèòñÿПðåçèäåíòó,ïàðëàìåíòóèñóäåáíîéñèñòåìå.Êàêñâè-

äåòåëüñòâóåòìåжäóíàðîäíûéîïûò,âñёáîëååâàжíîéñòàíî-

âèòñÿ ðîëü ñïåöèàëèçèðîâàííûõ îðãàíîâ êîíñòèòóöèîííîãî

êîíòðîëÿâäåëåýôôåêòèâíîãîîñóùåñòâëåíèÿçàùèòûïðàâ

чåëîâåêà.

Êîíñòèòóöèîííûé Ñóä ÿâëÿåòñÿ åäèíñòâåííûì îðãà-

íîì, ïðèçâàííûì íàõîäèòü îïòèìàëüíûé áàëàíñ ìåжäó

âëàñòüюèñâîáîäîé,ïóáëèчíûìèèчàñòíûìèèíòåðåñàìè,

çàùèùàòüëèчíîñòü,îáùåñòâîèãîñóäàðñòâîîòíåîáîñíî-

âàííûõïîñÿãàòåëüñòâ,ïîääåðжèâàòüñîñòîÿíèåçàùèùåí-

íîñòè è áåçîïàñíîñòè êîíñòèòóöèîííî-ïðàâîâîãî ñòàòóñà

âñåõè êàжäîãîñóáъåêòàïðàâîâûõîòíîøåíèé.Тàêîéïîä-

õîä âûòåêàåò èç êîíñòèòóöèîííûõ ïîëíîìîчèé Êîíñòèòó-

öèîííîãîÑóäà.

Ñëåäóåòîòìåòèòü,чòîäåëàïîçàùèòåêîíñòèòóöèîííûõ

ïðàâ è ñâîáîä ãðàжäàí ÿâëÿюòñÿ ïðåîáëàäàюùèìè â äåÿ-

òåëüíîñòèÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèТàäжèêèñòàí.

Пðèíÿòèю ðåøåíèÿ ïî êîíêðåòíîìó ñïîðó çàчàñòóю ïðåä-

øåñòâóåòðàçðàáîòêàÊîíñòèòóöèîííûìÑóäîìòåõèëèèíûõ

àñïåêòîâ òåîðèè ïðàâ чåëîâåêà è ãðàжäàíèíà, â òîì чèñëå

êîíñòèòóöèîííûõ. Тàê, Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè

Тàäжèêèñòàí,îïèðàÿñüíàÊîíñòèòóöèюèñîáñòâåííóюïðàê-

òèêó,àòàêжåíàïðàêòèêóêîíñòèòóöèîííûõñóäîâäðóãèõãîñó-

äàðñòâ, èñõîäèò èç ñîáñòâåííîãî ïîíèìàíèÿ êîíñòèòóöèîí-

íîãî ñîäåðжàíèÿ äîñòîèíñòâà ëèчíîñòè, ðàâåíñòâà ïåðåä

çàêîíîìèñóäîì,ïðàâàñîáñòâåííîñòè,îãðàíèчåíèÿïðàâè

ñâîáîäèò.ä.

ПðèâûíåñåíèèðåøåíèéÊîíñòèòóöèîííûéÑóäÐåñïóá-

ëèêè Тàäжèêèñòàí èñõîäèò èç ðÿäàôóíäàìåíòàëüíûõ èäåé,

èçëîжåííûõâîÂñåîáùåéäåêëàðàöèèïðàâчåëîâåêàèäðóãèõ

ìåжäóíàðîäíî-ïðàâîâûõàêòàõïîïðàâàìчåëîâåêà.Âåäóùåé

èçíèõÿâëÿåòñÿïðèçíàíèåäîñòîèíñòâàчåëîâåêàèâûòåêàю-

ùèé èç íåãî ïðèíöèï ðàâåíñòâà è íåîòъåìëåìîñòè ïðàâ è

ñâîáîäчåëîâåêà.Иìåííîíàýòèõïðèíöèïàõîíñòðîèòñâîè

ïðàâîâûå ïîçèöèè. Êîíñòèòóöèîííûé Ñóä ñâîåé äåÿòåëü-

íîñòüюñïîñîáñòâóåòîáåñïåчåíèюïðèíöèïàðàâåíñòâàâñåõ

ïåðåäçàêîíîìèñóäîì,ëèêâèäàöèèäèñêðèìèíàöèè,íåñïðà-
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16Бîëåå ïîäðîáíî ñì.: Àáäóëëàåâ À.À.,  Äèíîðøîåâ À.Ì., ÊàðèìîâÊ.Ì.
Êàê îáðàòèòüñÿ â Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Тàäжèêèñòàí. –
Äóøàíáå,2011.

17Хîëèêîв Ê.Н.  ÊîíñòèòóöèîííûéÑóäèêîíñòèòóöèîííîåñóäîïðîèçâîä-
ñòâîâТàäжèêèñòàíå.–Äóøàíáå,2014.-Ñ.111-112.

18Тàìжå.

3534

âåäëèâûõóñëîâèéðåàëèçàöèèîñíîâíûõïðàâèñâîáîäчåëî-

âåêàèãðàжäàíèíàèíàïðàêòèêåâîïëîùàåòòåòðåáîâàíèÿ,

êîòîðûå óêàçàíû â ñòàòüå 5 Êîíñòèòóöèè Ðåñïóáëèêè Тàä-

жèêèñòàí16.

ТðåòüèìíàïðàâëåíèåìâäåÿòåëüíîñòèÊîíñòèòóöèîííî-

ãî Ñóäà Ðåñïóáëèêè Тàäжèêèñòàí ÿâëÿåòñÿ ðàññìîòðåíèå

ñïîðîâîêîìïåòåíöèè,âîçíèêàюùèõìåжäóãîñóäàðñòâåííû-

ìè îðãàíàìè. Ýòîìó íàïðàâëåíèю â äåÿòåëüíîñòè Êîíñòè-

òóöèîííîãî Ñóäà ïðèäàåòñÿ îñîáîå çíàчåíèå. Âî-ïåðâûõ, â

ÊîíñòèòóöèèÐåñïóáëèêèТàäжèêèñòàí,âñòàòüå9çàêðåïëåí

ïðèíöèïðàçäåëåíèÿâëàñòåé,íàîñíîâåêîòîðîãîèáûëñîç-

äàí Êîíñòèòóöèîííûé Ñóä. Êàê îòìåчàåò Ê.Í. Хîëèêîâ, “â

ñèñòåìå ðàçäåëåíèÿ âëàñòåé Êîíñòèòóöèîííûé Ñóä ñòàë

ýôôåêòèâíûìýëåìåíòîìâìåõàíèçìåñäåðжåêèïðîòèâîâå-

ñîâ,îñîáåííîêîãäàäåëàêàñàюòñÿñïîðîâìåжäóîðãàíàìè

ãîñóäàðñòâåííîé âëàñòè îòíîñèòåëüíî èõ êîìïåòåíöèè.

Çäåñü Êîíñòèòóöèîííûé Ñóä, êàê ñïåöèàëèçèðîâàííûé

ñóäåáíûéîðãàí,âûñòóïàåòâêàчåñòâåàðáèòðàïðèðàçðåøå-

íèè êîíôëèêòîâ ìåжäó îðãàíàìè ãîñóäàðñòâåííîé âëàñòè,

çàùèùàÿèõîò ïðîèçâîëà êîãîáû òîíèáûëî.Пðèýòîìîí

îáåñïåчèâàåò âåðõîâåíñòâî Êîíñòèòóöèè17. Âî-âòîðûõ,

îñíîâíûì è ãëàâíûì êðèòåðèåì ðàçðåøåíèÿ â Êîíñòèòó-

öèîííîìÑóäåäåëïîñïîðàììåжäóîðãàíàìèãîñóäàðñòâåí-

íîé âëàñòè îòíîñèòåëüíî èõ êîìïåòåíöèè ÿâëÿåòñÿ Êîíñ-

òèòóöèÿÐåñïóáëèêèТàäжèêèñòàí.ПîýòîìóÊîíñòèòóöèîííûé

Ñóäïðèðàçðåøåíèèñïîðîâìåжäóãîñóäàðñòâåííûìèîðãà-

íàìèîòíîñèòåëüíîèõêîìïåòåíöèè,ïðåжäåâñåãî,îïèðàåò-

ñÿíàíîðìûÊîíñòèòóöèè1994ã.18.

Тàêèì îáðàçîì, ðåàëèçóÿ äàííîå íàïðàâëåíèå ñâîåé

äåÿòåëüíîñòè, ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêè Тàäжèêèñ-

òàíñïîñîáñòâóåòîñóùåñòâëåíèюïðèíöèïàðàçäåëåíèÿâëà-

ñòåéèáàçèðóюùåéñÿíàíåìñèñòåìûñäåðжåêèïðîòèâîâå-

ñîâ.

Пîäâîäÿèòîã,âñâÿçèñîñíîâíûìèíàïðàâëåíèÿìèäåÿ-

òåëüíîñòèÊîíñòèòóöèîííîãîÑóäàõîòåëîñüáûîáðàòèòüâíè-

ìàíèå íà ñëåäóюùåå. Â îòëèчèå îò êîíñòèòóöèîííûõ ñóäîâ

äðóãèõ ñòðàí, ñôåðà äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà

Ðåñïóáëèêè Тàäжèêèñòàí çíàчèòåëüíî ñóжåíà. Êàê áûëî

îòìåчåíî âûøå, Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Тàäжè-

êèñòàííåîáëàäàåòïðàâîìòîëêîâàíèÿÊîíñòèòóöèèèçàêî-

íîâñòðàíû,àòàêжåëèøåíïðàâàçàêîíîäàòåëüíîéèíèöèàòè-

âû.ОòñóòñòâèåäàííûõíàïðàâëåíèéâäåÿòåëüíîñòèÊîíñòè-

òóöèîííîãî Ñóäà çíàчèòåëüíî ñíèжàåò ðîëü Êîíñòèòóöèîí-

íîãîÑóäàâîñóùåñòâëåíèèêîíñòèòóöèîííîãîêîíòðîëÿ.

Тàêèì îáðàçîì, Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè

Тàäжèêèñòàí ÿâëÿåòñÿ îðãàíîì ñóäåáíîé âëàñòè ïî çàùèòå

Êîíñòèòóöèè è îòíîñèòñÿ ê ñïåöèàëèçèðîâàííûì ñóäåáíûì

îðãàíàì êîíñòèòóöèîííîãî êîíòðîëÿ. Êîíñòèòóöèîííûé Ñóä

èìååòîñîáûéñòàòóñ,íàçíàчåíèå,êîìïåòåíöèюèîñóùåñòâ-

ëÿåò îñîáóю ðàçíîâèäíîñòü ñóäîïðîèçâîäñòâà – êîíñòèòó-

öèîííîåñóäîïðîèçâîäñòâî.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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1 Ñì. Ивàíîвà В.И., Êëèшàñ À.À. ÊîíñòèòóöèîííàÿюñòèöèÿâÐîññèéñêîé
Фåäåðàöèè. - Ì.: ÌÀÊÑ. Пðåññ, 2003. - 288 ñ;  äîñòóïíî íà ñàéòå:
http://www.dissercat.com/content/k

2Пîäðîáíûéàíàëèçòîчåêçðåíèÿóчåíûõïîýòîìóâîïðîñóñîäåðжèòñÿâ
ðàáîòåÊ.ÍХîëèêîâà.ÊîíñòèòóöèîííîåñóäîïðîèçâîäñòâîâÐåñïóáëèêå
Тàäжèêèñòàí.-Äóøàíáå:«Ýð-ãðàô»,2010.-Ñ14-18.

Âýòîìêîíòåêñòåíàóчíîåîñìûñëåíèåìåñòàèçíàчåíèÿ

êîíñòèòóöèîííîéюñòèöèè,åёñîîòíîøåíèÿñäðóãèìñõîжèì

èíñòèòóòîì ïðàâîâîãî ãîñóäàðñòâà – àäìèíèñòðàòèâíîé

юñòèöèåé èìååò âàжíîå òåîðåòèчåñêîå è ïðàêòèчåñêîå

çíàчåíèå.

Êîíñòèòóöèîííàÿюñòèöèÿèàäìèíèñòðàòèâíàÿюñòèöèÿ

ÿâëÿюòñÿèíñòèòóòàìèïðàâîâîãîãîñóäàðñòâà,ïîñêîëüêóîáà

îñóùåñòâëÿюò ãîñóäàðñòâåííóюôóíêöèюñóäåáíîãîíîðìî-

êîíòðîëÿ.Êîíñòèòóöèîííàÿюñòèöèÿïðîâåðÿåòñîîòâåòñòâèå

Êîíñòèòóöèè äðóãèõ çàêîíîäàòåëüíûõ àêòîâ, à àäìèíèñòðà-

òèâíàÿюñòèöèÿ–ñîîòâåòñòâèåíîðìàòèâíûõèíåíîðìàòèâ-

íûõïðàâîâûõàêòîâîðãàíîâãîñóäàðñòâåííîéâëàñòèçàêîíàì

ñòðàíû.  Иìåííî â ïîðÿäêå ñóäåáíîãî íîðìîêîíòðîëÿ íà

îñíîâå çàÿâëåíèÿ ãðàжäàí èюðèäèчåñêèõ ëèö ïðîâåðÿåòñÿ

çàêîííîñòüïðèíÿòîãîîðãàíîìãîñóäàðñòâåííîéâëàñòèàêòà,

ðåøåíèÿ, äåéñòâèÿ (áåçäåéñòâèÿ) îðãàíà ãîñóäàðñòâåííîãî

óïðàâëåíèÿ,åãîäîëжíîñòíîãîëèöàèãîñóäàðñòâåííîãîñëó-

жàùåãî, óùåìëÿюùåãî ïðàâà ãðàжäàí, èíòåðåñû юðèäèчå-

ñêèõëèö.

Оòíîñèòåëüíî ïîíÿòèé ðàññìàòðèâàåìûõ èíñòèòóòîâ â

ëèòåðàòóðåèìåюòñÿðàçëèчíûåñóжäåíèÿ.Тàê,ïîìíåíèюÂ.

И. Иâàíîâà, êîíñòèòóöèîííàÿ юñòèöèÿ – áîëåå ãëóáîêîå è

ìíîãîãðàííîåïîíÿòèå,чåìêîíñòèòóöèîííûéêîíòðîëüèêîí-

ñòèòóöèîííîå ïðàâîñóäèå. Êîíñòèòóöèîííàÿ юñòèöèÿ åñòü

ñîâîêóïíîñòü юðèäèчåñêèõ íîðì, êîòîðûå çàêðåïëÿюò è

ðåãóëèðóюò ñèñòåìó, ïîðÿäîê îðãàíèçàöèè è äåÿòåëüíîñòè

îðãàíîâ, îñóùåñòâëÿюùèõ êîíñòèòóöèîííûé êîíòðîëü1.

Äàííîåïîíÿòèåìîжåòóïîòðåáëÿòüñÿâäâóõçíàчåíèÿõ:êàê

ñîâîêóïíîñòüñïåöèàëèçèðîâàííûõîðãàíîâêîíñòèòóöèîííî-

ãîêîíòðîëÿãîñóäàðñòâàèêàêäåÿòåëüíîñòüñóäåáíûõîðãà-

íîâãîñóäàðñòâàïîîáåñïåчåíèюâåðõîâåíñòâàÊîíñòèòóöèè.

Пîñëåäíåå îïðåäåëÿåòñÿ êàê êîíñòèòóöèîííîå ïðàâîñóäèå

èëèñóäîïðîèçâîäñòâî2.

3736

С. Ибðîхимîв 

Зàвåäóþщèй îòäåëîì ãîñóäàðñòвåííîãî ïðàвà
Иíñòèòóòà фèëîñîфèè, ïîëèòîëîãèè è ïðàвà 

èì. À. Бàõîвäèíîвà Àêàäåìèè íàóê 
Ðåñïóáëèêè Тàäжèêèñòàí, 

äîêòîð þðèäè÷åñêèõ íàóê, ïðîфåññîð  

Вîïðîñûñîîòíîшåíèÿèðàзëèчèÿ

êîíñòèòóöèîííîéèàäìèíèñòðàòèâíîé

þñòèöèèâÐåñïóáëèêåÒàäæèêèñòàí

ÊîíñòèòóöèÿÐåñïóáëèêèТàäжèêèñòàí1994ã.âêàчåñòâå

îäíîãîèçâàжíûõíàчàëîðãàíèçàöèèèîñóùåñòâëåíèÿãîñó-

äàðñòâåííîé âëàñòè çàêðåïèëà ïðèíöèï åё ðàçäåëåíèÿ íà

çàêîíîäàòåëüíóю,èñïîëíèòåëüíóюèñóäåáíóю(ñò.9).Äàííûé

ïðèíöèï ïðåäîïðåäåëÿåò ïðèçíàíèå ñàìîñòîÿòåëüíîñòè

ñóäåáíîéâëàñòè,ðàñøèðåíèÿåёâîçäåéñòâèÿíàîáùåñòâåí-

íûåîòíîøåíèÿ,âàðèàòèâíîñòüïðàâîâûõôîðìîñóùåñòâëå-

íèÿ. Оäíîé èç òàêèõ ôîðì ðåàëèçàöèè ñóäåáíîé âëàñòè

ÿâëÿåòñÿ èíñòèòóò ñóäåáíîãî êîíòðîëÿ. Ðåôîðìèðîâàíèå è

ìîäåðíèçàöèÿðàçëèчíûõñôåðîáùåñòâåííîéжèçíèíåâîç-

ìîжíû áåç ðåàëüíîé è ýôôåêòèâíîé îõðàíû Оñíîâíîãî

Çàêîíàñòðàíû.

Êîíñòèòóöèîííàÿ юñòèöèÿ â Тàäжèêèñòàíå - íîâûé è

èíòåíñèâíî ðàçâèâàюùèéñÿ ãîñóäàðñòâåííî-ïðàâîâîé

èíñòèòóò. Åãî ïðåäíàçíàчåíèå çàêëючàåòñÿ â îáåñïåчåíèè

âåðõîâåíñòâàèïðÿìîãîäåéñòâèÿÊîíñòèòóöèè,çàùèòåïðàâ,

ñâîáîä è çàêîííûõ èíòåðåñîâ ëèчíîñòè. Оáåñïåчåíèå êîí-

ñòèòóöèîííîãî êîíòðîëÿ â óñëîâèÿõ ïåðìàíåíòíîãî ðåôîð-

ìèðîâàíèÿ, çàòðàãèâàюùåãî âñå ñôåðû îáùåñòâåííîé

жèçíè,ñîïðîâîжäàюùåãîñÿïðèíÿòèåìáîëüøîãîчèñëàíîð-

ìàòèâíî-ïðàâîâûõàêòîâðàçëèчíîãîóðîâíÿ,ÿâëÿåòñÿîäíèì

èçïðèîðèòåòíûõíàïðàâëåíèéäåÿòåëüíîñòèãîñóäàðñòâà.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(70)`15

3  Пîäðîáíî î ìîäåëÿõ àäìèíèñòðàòèâíîé юñòèöèè ñì.Иáðàãèìîв Ñ.И.
Пðîáëåìû àäìèíèñòðàòèâíîé юñòèöèè â ñòðàíàõ Цåíòðàëüíîé Àçèè:
êîíöåïòóàëüíûåïîäõîäû.–Äóøàíáå:«Äîíèø»,2015.-Ñ.19-64.
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Êîíñòèòóöèîííîåïðàâîñóäèåêàêîñîáàÿôîðìàêîíñòè-

òóöèîííîãî êîíòðîëÿ îòíîñèòñÿ ñåãîäíÿ ê ìåжäóíàðîäíî

ïðèçíàííûìñòàíäàðòàìäåìîêðàòèè.Оðèåíòèðóÿñüíàìåж-

äóíàðîäíûå âûñîêèå êðèòåðèè ïîñòðîåíèÿ ïðàâîâîé äåìî-

êðàòèчåñêîéãîñóäàðñòâåííîñòè,ÐåñïóáëèêàТàäжèêèñòàí,â

чàñòíîñòè, ïîøëà ïî ïóòè ñîçäàíèÿ ñïåöèàëèçèðîâàííîãî

îðãàíà ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ. Учðåжäåíèå

ýòîãî èíñòèòóòà â  Ðåñïóáëèêå Тàäжèêèñòàí, êàê è â äðóãèõ

ñòðàíàõ, âñòàâøèõ íà ïóòü äåìîêðàòèчåñêîãî ðàçâèòèÿ, -

ÿâëåíèåçàêîíîìåðíîå.

Ñîçäàíèå Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Тàäжè-

êèñòàíêàêîðãàíàêîíñòèòóöèîííî-ñóäåáíîãîêîíòðîëÿáûëî

ïðàâèëüíûì øàãîì â èñòîðèчåñêîì  ïóòè ðàçâèòèÿ ãîñó-

äàðñòâåííîñòè Тàäжèêèñòàíà  è íîâîé ïðîчíîé îïîðîé â

ñôåðå äàëüíåéøåãî ãîñóäàðñòâåííîãî ñòðîèòåëüñòâà. Êàê

óáåäèòåëüíîïîêàçûâàåòïîëîжèòåëüíûéîïûòáîëüøèíñòâà

ñòðàí,ñóчðåжäåíèåìèíñòèòóòàêîíñòèòóöèîííîãîêîíòðîëÿ

â ãîñóäàðñòâå ðàñòåò äîâåðèå ê îðãàíàì âëàñòè è óïðàâëå-

íèÿ, óêðåïëÿåòñÿ óâàжåíèå ê Êîíñòèòóöèè (Оñíîâ-íîìó

Çàêîíó),ïîâûøàåòñÿàâòîðèòåòêîíñòèòóöèîííûõöåííîñòåé.

Äåÿòåëüíîñòüîðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿîòðàжàåò

ïðîöåññûäåìîêðàòèçàöèèîáùåñòâà,ñîñòîÿíèåñîáëюäåíèÿ

ïðàâèîñíîâíûõñâîáîäчåëîâåêà.

Äëÿ öèâèëèçîâàííîãî, ïðîãðåññèâíîãî îáùåñòâà ïîñò-

ðîåíèå äåìîêðàòèчåñêîé ïðàâîâîé ãîñóäàðñòâåííîñòè

íåâîçìîжíîáåçýôôåêòèâíîäåéñòâóюùåãîêîíñòèòóöèîííî-

ãîêîíòðîëÿèìåõàíèçìàðåàëèçàöèèïðàâãðàжäàííàîñïà-

ðèâàíèå àêòîâ, äåéñòâèé (áåçäåéñòâèé) îðãàíîâ ãîñóäàðñò-

âåííîãî óïðàâëåíèÿ, чòî îáåñïåчèâàåòñÿ èíñòèòóòîì àäìè-

íèñòðàòèâíîéюñòèöèè.Пîýòîìóêêîíñòèòóöèîííîìóêîíòðî-

ëю è äðóãèì âàжíåéøèì áàçîâûì èíñòèòóòàì ïðàâîâîãî

ãîñóäàðñòâà, êàêèì ÿâëÿåòñÿ â чàñòíîñòè èíñòèòóò àäìèíè-

ñòðàòèâíîéюñòèöèè,âñåãäàáóäåòîáðàùåíîâíèìàíèåïîëè-

òèêîâ,óчåíûõ,юðèñòîâ,ìèðîâîéîáùåñòâåííîñòè.

Íåèñчåçíåòïîòðåáíîñòüâñîâåðøåíñòâîâàíèèèàäàïòà-

öèèäàííûõèíñòèòóòîâêèçìåíÿюùèìñÿóñëîâèÿìðàçâèòèÿ

ñîâðåìåííîãîîáùåñòâàèãîñóäàðñòâà,чòîíåóòðàòèòàêòó-

àëüíîñòü.

Бåçóñëîâíî, ãàðàíòîì êîíñòèòóöèîííûõ ïîëîжåíèé
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âûñòóïàåò äåÿòåëüíîñòü âñåõ ãîñóäàðñòâåííûõ îðãàíîâ è

äîëжíîñòíûõëèö,êîòîðàÿîñóùåñòâëÿåòñÿèìèïóòåìïðèìå-

íåíèÿðàçíûõïðàâîâûõñðåäñòââïðåäåëàõäåëåãèðîâàííîé

èì êîìïåòåíöèè. Íî ãëàâíûì ñòðóêòóðíûì ýëåìåíòîì â

ñèñòåìå îõðàíû è çàùèòû Êîíñòèòóöèè âûñòóïàåò

ÊîíñòèòóöèîííûéÑóä – åäèíñòâåííûé îðãàí êîíñòèòóöèîí-

íîéюðèñäèêöèèâТàäжèêèñòàíå,êîòîðûéïîôàêòèчåñêîìó

ñòàòóñóÿâëÿåòñÿîäíèìèçâûñøèõêîíñòèòóöèîííûõîðãàíîâ.

Äðóãèì îáùèì ïðèçíàêîì êîíñòèòóöèîííîé è àäìèíè-

ñòðàòèâíîé юñòèöèé ÿâëÿюòñÿ èõ ìîäåëè, ñóùåñòâóюùèå â

ñîâðåìåííîììèðå.Тàê,âìèðîâîéêîíñòèòóöèîííîéïðàêòè-

êå èçâåñòíû äâå ìîäåëè  èëè ñèñòåìû êîíñòèòóöèîííîãî

êîíòðîëÿ - àìåðèêàíñêàÿ è åâðîïåéñêàÿ. Àìåðèêàíñêàÿ

ìîäåëüîñíîâàíàíàïðåðîãàòèâåâûñøåãîñóäåáíîãîîðãàíà

îáùåéюðèñäèêöèè - âåðõîâíîãî ñóäà âûíîñèòü ðåøåíèÿ î

íåêîíñòèòóöèîííîñòèçàêîíîâ.Пðèýòîìñóäìîжåòîáъÿâèòü

íåêîíñòèòóöèîííûìëюáîéçàêîí,ïîäëåжàùèéïðèìåíåíèю

âêîíêðåòíîìäåëå.Тàêàÿñèñòåìàêîíñòèòóöèîííîãîêîíòðî-

ëÿ äåéñòâóåò â ÑШÀ, Êàíàäå, Яïîíèè, Àâñòðàëèè, Иíäèè,

Шâåéöàðèè, Ñêàíäèíàâñêèõ ñòðàíàõ è äð. Åâðîïåéñêàÿ

ìîäåëüîñíîâàíàíàòîì,чòîñïåöèàëüíîóчðåжäåííûåêîí-

ñòèòóöèîííûå ñóäûðàññìàòðèâàюòäåëàî êîíñòèòóöèîííî-

ñòèçàêîíàâíåñâÿçèñêîíêðåòíûìäåëîì,ðàññìàòðèâàåìûì

ñóäîì.Тàêàÿìîäåëüêîíñòèòóöèîííîéюñòèöèèõàðàêòåðíàè

Тàäжèêèñòàíó, ïðè ýòîì â íàøåé ñòðàíå Êîíñòèòóöèîííûé

Ñóä, êàê è â äðóãèõ ñòðàíàõ – Ðîññèè, Ãåðìàíèè, Тóðöèè,

Уêðàèíå è äð., âêëючåí â ñèñòåìó ñóäåáíîé âëàñòè. Â èíûõ

ñòðàíàõ-Фðàíöèè,Иòàëèè,Иñïàíèè,Пîëüøåèäð.âñóäåá-

íóюñèñòåìóòàêîéîðãàííåâõîäèò.

Ñóùåñòâóюùèåêëàññèчåñêèåìîäåëèàäìèíèñòðàòèâíîé

юñòèöèèòàêжåäåëÿòñÿíààíãëîñàêñîíñêóюèêîíòèíåíòàëü-

íóю,ïðèýòîìâàìåðèêàíñêîéèàíãëèéñêîéìîäåëÿõâûñøèé

ñóäåáíûéîðãàíîáùåéюðèñäèêöèèïîîòíîøåíèюêñèñòåìå

àäìèíèñòðàòèâíûõ ñóäîâ è òðèáóíàëîâ èìååò íàäçîðíûå

ïîëíîìîчèÿ.Êîíòèíåíòàëüíàÿìîäåëüâñâîюîчåðåäüòàêжå

äåëèòñÿíàôðàíöóçñêóю,ãåðìàíñêóюèñìåøàííóюôîðìû3.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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6 Ñì. Зåíåöîв À.Б., Иáðàãèìîв Ñ.И. Àäìèíèñòðàòèâíàÿ юñòèöèÿ â
Пðèáàëòèéñêèõ ãîñóäàðñòâàõïîñòñîâåòñêîãîïðîñòðàíñòâà:ñîîòíîøå-
íèåèðàçëèчèÿ//Оáðàçîâàíèå.Íàóêà2013.№01/13(2013);Иáðàãèìîв
Ñ.И. ÀäìèíèñòðàòèâíàÿюñòèöèÿâÐîññèéñêîéФåäåðàöèè,íàУêðàèíåè
âÐåñïóáëèêåÃðóçèÿ:ñðàâíèòåëüíî-ïðàâîâîåèññëåäîâàíèå//Âåñòíèê
ÐУÄÍ,2013.№1.-Ñ.101-110.

7Ñì.Зåëåíöîв À.Б. Àäìèíèñòðàòèâíî-ïðàâîâîéñïîð:âîïðîñûòåîðèè.-
Ì.:ÐУÄÍ,2009.-Ñ.582-584.

8Ñì.Хîëèêîв Ê.Н. Уêàç.ðàá.-Ñ.21.

4 Ñì. Уñòþжàíèíîвà Е.À. Ñîâðåìåííàÿ àäìèíèñòðàòèâíàÿ юñòèöèÿ
Âåëèêîáðèòàíèè.Àâòîðåô.äèññ.êàíä.юðèäíàóê. -Ì.,2012.Ñ. -18-21;
Шìåëåв И.В.ÀäìèíèñòðàòèâíàÿюñòèöèÿÍîâîéÇåëàíäèè.Àâòîðåô.äèññ.
êàíä.юðèä.íàóê.-Ì.,2013.-Ñ.16-18; Иáðàãèìîв Ñ.И. Оñíîâíûåíàïðàâ-
ëåíèÿôîðìèðîâàíèÿèðàçâèòèÿàäìèíèñòðàòèâíîéюñòèöèèâãîñóäàðñò-
âàõЦåíòðàëüíîéÀçèè.–Äóøàíáå:«Äîíèø»,2012.-465ñ.

5  Ñì.Хàëèêîв Ê.Н. ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèТàäжèêèñòàí:ñòà-
òóñ,îðãàíèçàöèÿèäåÿòåëüíîñòü.-ИçäàòåëüñòâîÌîñêîâñêîãîóíèâåð-
ñèòåòà,2009.-Ñ.15-16.

4140

Пðè ýòîì àäìèíèñòðàòèâíûå òðèáóíàëû è Ãîññîâåò

Фðàíöèè ÿâëÿюòñÿ êâàçèñóäåáíûìè îðãàíàìè, âõîäÿò â

ñîñòàâîðãàíîâóïðàâëåíèÿèêñóäåáíîéñèñòåìåíåîòíîñÿò-

ñÿ,íåÿâëÿюòñÿîðãàíîìñóäåáíîéâëàñòè.

Ãåðìàíñêàÿìîäåëü,íàïðîòèâ,ñîñòîèòèçñïåöèàëèçèðî-

âàííîéñèñòåìûàäìèíèñòðàòèâíûõñóäîââîãëàâåñÂûñøèì

àäìèíèñòðàòèâíûìñóäîìÃåðìàíèè.Оíèÿâëÿюòñÿîðãàíàìè

ñóäåáíîéâëàñòè,ïîîòíîøåíèюêêîòîðûìâûñøèåñóäåáíûå

îðãàíûîáùåéюðèñäèêöèèíåèìåюòíèêàêèõïîëíîìîчèé.Ê

ñìåøàííîé ìîäåëè àäìèíèñòðàòèâíîé юñòèöèè â íàóчíîé

ëèòåðàòóðåîòíîñÿòàäìèíèñòðàòèâíóююñòèöèюФèíëÿíäèè,

Íèäåðëàíäîâ è ñòðàí Бàëòèè, â êîòîðûõ ïðîÿâëÿюòñÿ ýëå-

ìåíòûîáåèõâûøåóïîìÿíóòûõìîäåëåé.Оäíàêîâïîñëåäíåå

âðåìÿ àäìèíèñòðàòèâíàÿ юñòèöèÿ ýòèõ ñòðàí òàêжå ïðî-

ÿâëÿåòèíòåðåñêãåðìàíñêîéîáîñîáëåííîéìîäåëè4.

Êîáùèìïðèçíàêàìýòèõäâóõïðàâîâûõèíñòèòóòîâñëåäó-

åòîòíåñòèòàêжåñóáъåêòíûåêðèòåðèè.Тàê,èêîíñòèòóöèîííàÿ,

èàäìèíèñòðàòèâíàÿюñòèöèèìîãóòîñóùåñòâëÿòüñÿêàêñóäåá-

íûìèîðãàíàìè,òàêèêâàçèñóäåáíûìèîðãàíàìè,àòàêжåóïîë-

íîìîчåííûìèíàòîäîëжíîñòíûìèëèöàìèîðãàíîâãîñóäàðñò-

âåííîéâëàñòè.Тàê,Ê.Í.Хàëèêîâïîäðàçäåëÿåòîðãàíûêîíñòè-

òóöèîííîé юñòèöèè íà ñëåäóюùèå âèäû: îáùèå (ãëàâà ãîñó-

äàðñòâà,ïàðëàìåíò,îðãàíûïðîêóðàòóðû)èñïåöèàëèçèðîâàí-

íûå.Пîñëåäíèåòàêжåäåëÿòñÿíàñóäåáíûåèíåñóäåáíûå.Пî

åãî ìíåíèю, ê ñóäåáíûì îðãàíàì êîíñòèòóöèîííîé юñòèöèè

îòíîñÿòñÿ ñóäû îáùåé юðèñäèêöèè è ñïåöèàëèçèðîâàííûå

ñóäåáíûåîðãàíû–ÊîíñòèòóöèîííûéÑóä.Íàðÿäóññóäåáíûìè

îðãàíàìè êîíñòèòóöèîííîãî êîíòðîëÿ ñóùåñòâóюò è íåñóäåá-

íûåîðãàíû,èõíàçûâàюòêâàçèñóäåáíûìèîðãàíàìè5.

Ñóáъåêòàìè, îñóùåñòâëÿюùèìè àäìèíèñòðàòèâíóю

юñòèöèю,òàêжåìîãóòáûòüñóäåáíûåèíåñóäåáíûåîðãàíû.Ê

ñóäåáíûìîðãàíàìñëåäóåòîòíåñòèêàêîáùèå,òàêèñïåöèà-

ëèçèðîâàííûåñóäåáíûåîðãàíû.ÂïðàâîâîéñèñòåìåÐîññèè

èТàäжèêèñòàíààäìèíèñòðàòèâíàÿюñòèöèÿîòâåäåíàêêîì-

ïåòåíöèèîáùèõñóäîâ.Ñïåöèàëèçèðîâàííûåñóäåáíûåîðãà-

íû, îñóùåñòâëÿюùèå àäìèíèñòðàòèâíóю юñòèöèю, ñóùå-

ñòâóюòâïðàâîâûõñèñòåìàõòàêèõïîñòñîâåòñêèõãîñóäàðñòâ,

êàê Лàòâèÿ, Лèòâà, Уêðàèíà, Ãðóçèÿ, êîòîðûå èìåюò ñàìî-

ñòîÿòåëüíóю ñèñòåìó àäìèíèñòðàòèâíûõ ñóäîâ (Лàòâèÿ,

Лèòâà) èëè àäìèíèñòðàòèâíûå ñóäû, âõîäÿùèå â ñèñòåìó

îáùèõñóäîâ(Уêðàèíà,Ãðóçèÿ)6.

Ê íåñóäåáíûì îðãàíàì, îñóùåñòâëÿюùèì àäìèíèñòðà-

òèâíóю юñòèöèю, îòíîñÿòñÿ êâàçèñóäåáíûå êîëëåãèàëüíûå

îðãàíûñïåöèàëüíîãîõàðàêòåðà,íàïðèìåðÊîìèññèÿïîïðà-

âàì ðåáåíêà, Êîìèññèÿ ïî ðàññìîòðåíèюäåë î íàðóøåíèè

àíòèìîíîïîëüíîãî çàêîíîäàòåëüñòâà è ò.ï. Оðãàíû è äîëж-

íîñòíûå ëèöà îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, óïîëíîìî-

чåííûåðàññìàòðèâàòüжàëîáûè çàÿâëåíèÿ î ïðîòèâîïðàâ-

íûõðåøåíèÿõ,äåéñòâèÿõ(áåçäåéñòâèè),óùåìëÿюùèõïðàâà

èñâîáîäûãðàжäàí7.

Ñëåäóåòîòìåòèòü,чòîñèñòåìàçàêîíîäàòåëüñòâàîêîí-

ñòèòóöèîííîéюñòèöèèâÐåñïóáëèêåТàäжèêèñòàíêíàñòîÿ-

ùåìóâðåìåíèóжåïîëíîñòüюñôîðìèðîâàíà.Âýòóñèñòåìó

âõîäèòñîâîêóïíîñòüíîðìàòèâíî-ïðàâîâûõàêòîâ,ïîñâÿùåí-

íûõîðãàíèçàöèèèäåÿòåëüíîñòèÊîíñòèòóöèîííîãîÑóäàÐТ.

Ê ýòîé ñèñòåìå îòíîñÿòñÿ ïðåжäå âñåãî Êîíñòèòóöèÿ

Ðåñïóáëèêè Тàäжèêèñòàí è Êîíñòèòóöèîííûé çàêîí «О

Êîíñòèòóöèîííîì Ñóäå Ðåñïóáëèêè Тàäжèêèñòàí», äðóãèå

êîíñòèòóöèîííûå è îáûчíûå çàêîíû, àêòû Ìàäжëèñè Оëè,

УêàçûПðåçèäåíòà,ïîñòàíîâëåíèÿПðàâèòåëüñòâàÐТ,àòàêжå

îòäåëüíûå àêòû, ïðèíèìàåìûå ñàìèì Êîíñòèòóöèîííûì

ÑóäîìÐТ(Ðåãëàìåíò,Пîëîжåíèå,èíñòðóêöèÿèò.ä.)8.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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9Ñì.Бàõðàõ Д.Н. Àäìèíèñòðàòèâíîåñóäîïðîèçâîäñòâî,àäìèíèñòðàòèâ-
íàÿюñòèöèÿèàäìèíèñòðàòèâíûéïðîöåññ//Ãîñóäàðñòâîèïðàâî.2005,
№2.;Зåëåíöîв À.Б. ÀäìèíèñòðàòèâíîåñóäîïðîèçâîäñòâîâÐîññèè:ïðî-
áëåìû ïðàâîâîãî ðåãóëèðîâàíèÿ.// Êîíñòèòóöèîííîå ïðàâî: âîñòîчíî-
åâðîïåéñêîåîáðàçîâàíèå,2003,№2(43);Оíжå.Àäìèíèñòðàòèâíî-ïðà-
âîâîéñïîð:âîïðîñûòåîðèè.–Ì.:ÐУÄÍ,2009.–691ñ.;Àäìèíèñòðàòèâ-
íîåñóäîïðîèçâîäñòâîâÐФ/юáèëåéíûéâûïóñê.–Âîðîíåж,2013.–1200
ñ.; Иáðàãèìîв Ñ.И. Пðîáëåìû àäìèíèñòðàòèâíîé юñòèöèè â Тàäжè-
êèñòàíåèñòðàíàõЦÀ.–Äóøàíáå:«Äîíèø»,2015.–678ñ.èäð.

10Êîäåêñ îá àäìèíèñòðàòèâíûõ ïðîöåäóðàõ â ÐТ (2007 ã.); Ãðàжäàíñêèé
ïðîöåññóàëüíûé êîäåêñ Ðåñïóáëèêè Тàäжèêèñòàí (2008 ã.);
Пðîöåññóàëüíûé êîäåêñ îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ ÐТ
(2013ã.)//íàñàéòå:http://www.mmk.tj

4342

Íåîáõîäèìî îòìåòèòü, чòî äåéñòâóюùèé  Ðåãëàìåíò

Êîíñòèòóöèîííîãî Ñóäà ÐТ (2004 ã.) ÿâëÿåòñÿ îñíîâíûì

àêòîì. ðåãëàìåíòèðóюùèì ïðîöåññóàëüíóю äåÿòåëüíîñòü

ÊîíñòèòóöèîííîãîÑóäà.Оíñîñòîèòèç5ãëàâè45ñòàòåé.Â

Ðåãëàìåíòå,íàчèíàÿñâîçáóжäåíèÿêîíñòèòóöèîííîãîäåëà,

ïîäðîáíî ðåãëàìåíòèðîâàíî: êàêèå òðåáîâàíèÿ ïðåäъ-

ÿâëÿюòñÿêðàññìîòðåíèюäåëàâñóäåáíîìçàñåäàíèè;ïîðÿ-

äîê ðàññìîòðåíèÿ äåëà â ñóäåáíîì çàñåäàíèè; ïðèíÿòèå

ñóäåáíîãî àêòà; à òàêжå ðàññìîòðåíèå Êîíñòèòóöèîííûì

Ñóäîì äðóãèõ âîïðîñîâ, îòíîñÿùèõñÿ ê åãî êîìïåòåíöèè.

Иíàчåãîâîðÿ,ýòîïðîöåññóàëüíûéêîäåêñêîíñòèòóöèîííîãî

ñóäîïðîèçâîäñòâà.

Тàêèìîáðàçîì,ñ óâåðåííîñòüюìîжíîêîíñòàòèðîâàòü,

чòî â Ðåñïóáëèêå Тàäжèêèñòàí êîíñòèòóöèîííàÿ юñòèöèÿ

ñчèòàåòñÿ ïîëíîñòüю ñôîðìèðîâàâøåéñÿ, чåãî íåëüçÿ ñêà-

çàòüîáàäìèíèñòðàòèâíîéюñòèöèè.

Âíàñòîÿùååâðåìÿàäìèíèñòðàòèâíàÿюñòèöèÿèàäìè-

íèñòðàòèâíîåñóäîïðîèçâîäñòâîâíàøåéðåñïóáëèêåñîïðå-

äåëåííûìè òðóäíîñòÿìè ïåðåжèâàåò ïðîöåññ ôîðìèðîâà-

íèÿ.Êчèñëóîñíîâíûõòðóäíîñòåéïðîöåññàôîðìèðîâàíèÿ

àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà ñëåäóåò îòíåñòè

íåïðàâèëüíîå ïðåäñòàâëåíèå î òîì, чòî àäìèíèñòðàòèâíîå

ñóäîïðîèçâîäñòâî–ýòîÿêîáûðàññìîòðåíèåñóäàìèäåëîá

àäìèíèñòðàòèâíûõïðàâîíàðóøåíèÿõ.Тàêàÿêîíöåïöèÿ,óâû,

äîìèíèðóåòíåòîëüêîâïðàâîñîçíàíèèïîëèòèчåñêîéýëèòû,

íîèóñóäåé,юðèñòîâïðàêòèêîâ.Âòåíèòàêîãîïðåäñòàâëå-

íèÿñóùåñòâîâàâøèåíîðìûçàêîíîäàòåëüñòâàèíûíåñóùå-

ñòâóюùèåíîðìûÃПÊ,ÊîÝÑ,ÊÀПÐåñïóáëèêèТàäжèêèñòàí,

ðåãëàìåíòèðóюùèå ñóäîïðîèçâîäñòâî ïî ïóáëèчíî-ïðàâî-

âûìäåëàì,àèìåííîäåëàìîáîñïàðèâàíèèíîðìàòèâíûõè

íåíîðìàòèâíûõàêòîâ,äåéñòâèé(áåçäåéñòâèÿ)îðãàíîâãîñó-

äàðñòâåííîéâëàñòè,óùåìëÿюùèõïðàâàãðàжäàí,îñòàюòñÿ

íåçàìåчåííûìè,ôàêòèчåñêèíåðåàëèçîâàííûìè.Бîëååòîãî,

íåâåðíîå ïðåäñòàâëåíèå î ñóùíîñòè, çíàчåíèè è ôóíêöèÿõ

àäìèíèñòðàòèâíîéюñòèöèèïðèâåëîêòîìó,чòîâçàêîíîäà-

òåëüíîì îôîðìëåíèè ïîäîòðàñëü ïðåîáëàäàëà íàä îòðàñ-

ëüю,чòîíåñîîòâåòñòâóåòîáùåéòåîðèèïðàâà.

Пîä àäìèíèñòðàòèâíûì ïðîöåññóàëüíûì ïðàâîì êàê

ñàìîñòîÿòåëüíîéîòðàñëüюïðàâàèîòðàñëüюíàóêèàäìèíè-

ñòðàòèâíîãîïðàâàâøèðîêîìñìûñëåñëîâàïîäðàçóìåâàåò-

ñÿ:à)èíñòèòóòàäìèíèñòðàòèâíûõïðîöåäóð(ïðîöåäóðàäåÿ-

òåëüíîñòèîðãàíîâãîñóäàðñòâåííîéâëàñòè,ïðèíÿòèåàäìè-

íèñòðàòèâíîãîàêòà,ñîâåðøåíèåóïðàâëåíчåñêèõäåéñòâèéè

ò.ï.); á) àäìèíèñòðàòèâíîå ñóäîïðîèçâîäñòâî (ïîäðàçóìå-

âàюùååñóäåáíûéïîðÿäîêðàññìîòðåíèÿжàëîáèçàÿâëåíèé

ãðàжäàí ïðîòèâ íåïðàâîìåðíûõ àêòîâ, äåéñòâèÿ (áåçäåé-

ñòâèÿ)àäìèíèñòðàòèâíîãîîðãàíà,åãîäîëжíîñòíîãîëèöàè

ãîñóäàðñòâåííîãîñëóжàùåãî).Â ýòîì êàòåãîðèàëüíîìðÿäó

ðàññìîòðåíèå äåë îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ

êàê àäìèíèñòðàòèâíî-юðèñäèêöèîííàÿ ôîðìà îòíîñèòñÿ ê

ïîäîòðàñëèàäìèíèñòðàòèâíîãîñóäîïðîèçâîäñòâà.Ýòîïîä-

òâåðжäåíî íàóêîé àäìèíèñòðàòèâíî-ïðîöåññóàëüíîãî

ïðàâà9 è ñîâðåìåííûì çàêîíîäàòåëüñòâîì10. Тàê, ÃПÊ ÐТ

ïðåäóñìàòðèâàåò ñïåöèàëüíóю ãëàâó 26  “Пðîèçâîäñòâî ïî

äåëàìîáîñïàðèâàíèèðåøåíèéîðãàíîâèäîëжíîñòíûõëèö,

óïîëíîìîчåííûõ ðàññìàòðèâàòü äåëà îá àäìèíèñòðàòèâíûõ

ïðàâîíàðóøåíèÿõ”;ПðîöåññóàëüíûéÊîäåêñîáàäìèíèñòðà-

òèâíûõïðàâîíàðóøåíèÿõâðàçäåëåIVãëàâå12òàêжåðåãëà-

ìåíòèðóåòïåðåñìîòðïîñòàíîâëåíèéñóäà,óïîëíîìîчåííûõ

ãîñóäàðñòâåííûõ îðãàíîâ (äîëжíîñòíûõ ëèö) ïî äåëó îá

àäìèíèñòðàòèâíûõïðàâîíàðóøåíèÿõ.

Íåñìîòðÿ íà ýòè çàêîíîäàòåëüíûå àêòû, ïîäòâåðжäàю-

ùèå ñóùåñòâîâàíèå àäìèíèñòðàòèâíîé юñòèöèè, àäìèíè-

ñòðàòèâíîãî ñóäîïðîèçâîäñòâà, â äåéñòâóюùåå çàêîíîäà-

òåëüñòâîâíåñåíûÿâíîîøèáîчíûåèíåêîððåêòíûåèçìåíå-

íèÿ.Íàïðèìåð, âч.3ñò.2ÊîíñòèòóöèîííîãîçàêîíàÐТ«О

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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11 Ñì. Êîíñòèòóöèîííûé çàêîí Ðåñïóáëèêè Тàäжèêèñòàí «О ñóäàõ â
ÐåñïóáëèêåТàäжèêèñòàí»âðåäàêöèèîò21àâãóñòà2001ã.èâðåäàêöèè
îò26.07.2014ã.Äîñòóïíîñàéòå:http://www.mmk.tj

4544

ñóäàõâÐåñïóáëèêåТàäжèêèñòàí»âðåäàêöèè2001ã.,àäìè-

íèñòðàòèâíîå ñóäîïðîèçâîäñòâî ïðèçíàíî ôîðìîé îñó-

ùåñòâëåíèÿ ñóäåáíîé âëàñòè. И ýòî áûëî ïðàâèëüíî,

ïîñêîëüêó çàêîíîäàòåëüíîå ñëîâîñîчåòàíèå «àäìèíèñòðà-

òèâíîåñóäîïðîèçâîäñòâî»âáèðàëîâñåáÿêàêчàñòüîáùåãî

àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà, òàê è ïðîèçâîäñòâî

ïîðàññìîòðåíèюñóäàìèäåëîáàäìèíèñòðàòèâíûõïðàâîíà-

ðóøåíèÿõ. Íåñìîòðÿ íà ýòî, Êîíñòèòóöèîííûé çàêîí ÐТ «О

ñóäàõ â Ðåñïóáëèêå Тàäжèêèñòàí» â íîâîé ðåäàêöèè îò

26.07.2014 ã. â ñò. 2, ч. 4 âíåñèçìåíåíèåè, ñóçèâ ïðåäìåò

àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà, çàìåíèë ñëîâîñîчå-

òàíèå«àäìèíèñòðàòèâíîåñóäîïðîèçâîäñòâî»íàñëîâîñîчå-

òàíèå «ñóäîïðîèçâîäñòâî ïî äåëàì îá àäìèíèñòðàòèâíûõ

ïðàâîíàðóøåíèÿõ».

Ñëåäóåò îòìåòèòü, чòî ïî íåèçâåñòíûì ïðèчèíàì (âîç-

ìîжíî è ê ñчàñòüю) â ðóññêîì ïåðåâîäå Êîíñòèòóöèîííîãî

çàêîíà«ОñóäàõÐåñïóáëèêèТàäжèêèñòàí»2014ã.ñëîâîñîчå-

òàíèå«àäìèíèñòðàòèâíîåñóäîïðîèçâîäñòâî»íåïîäâåðãíó-

òî èçìåíåíèю, à îñòàâëåíî êàê ïðåжäå. Íî íàì ïðåäñòàâ-

ëÿåòñÿ, чòî ýòî òåõíèчåñêàÿ îøèáêà, èáî â ñòàòüÿõ  36 è 72

Çàêîíà îòíîñèòåëüíî êîëëåãèè àäìèíèñòðàòèâíûõ ñóäîâ

ÂåðõîâíîãîÑóäàÐТèîáëàñòíûõñóäîâíàçâàíèÿýòèõêîëëå-

ãèé èçìåíåíû íà ñóäåáíûå êîëëåãèè ïî äåëàì îá àäìèíè-

ñòðàòèâíûõïðàâîíàðóøåíèÿõ11.

Пðèòàêèõïîäõîäàõêèíñòèòóòóàäìèíèñòðàòèâíîéюñòè-

öèè, êîòîðàÿ îñóùåñòâëÿåòñÿ â ôîðìå àäìèíèñòðàòèâíîãî

ñóäîïðîèçâîäñòâà, òðóäíî ïðåäñòàâèòü, çàâåðøèòñÿ ëè

êîãäà-íèáóäüâíàøåéðåñïóáëèêååãîôîðìèðîâàíèå,çàêîí-

чèòñÿëèîíîñîçäàíèåìñïåöèàëèçèðîâàííîéñèñòåìûàäìè-

íèñòðàòèâíûõ ñóäîâ, ïðèçâàííûõ ðåàëèçîâàòü îñíîâíóю

ôóíêöèюïðàâîâîãîãîñóäàðñòâà–çàùèòóïóáëèчíûõñóáъåê-

òèâíûõ ïðàâ è ñâîáîä ãðàжäàí îò àäìèíèñòðàòèâíîãî ïðî-

èçâîëà.

Âåäüàäìèíèñòðàòèâíàÿ  юñòèöèÿâñîâðåìåííîìãîñó-

äàðñòâå ïðåäíàçíàчåíà äëÿ óñòðàíåíèÿ îøèáîê è çëîóïî-

òðåáëåíèé â ñôåðå ïóáëèчíîãî óïðàâëåíèÿ, çàùèòû ïðàâ è

çàêîííûõèíòåðåñîâчàñòíûõëèöîòíåïðàâîìåðíûõäåéñòâèé

èðåøåíèéïóáëèчíîéâëàñòè.Ýòîïðåäîïðåäåëÿåòååîñîáîå

ìåñòîâìåõàíèçìåïðàâîâîãîãîñóäàðñòâà,êîòîðîåâñâîèõ

îñíîâîïîëàãàюùèõ ïðèíöèïàõ îðèåíòèðóåòñÿ íà îáåñïåчå-

íèå áàëàíñà îáùåñòâåííûõ è чàñòíûõ èíòåðåñîâ íà îñíîâå

çàêîíàèïîñðåäñòâîìçàêîíà.Ñóòüìîäåëèïðàâîâîãîãîñó-

äàðñòâà–âîïðåäåëåíèèåãîêîíòóðîâêàêãîñóäàðñòâà,êîòî-

ðîå ñàìî ñåáÿ îãðàíèчèâàåò çàêîíîì, ïîäчèíÿåòñÿ ñîçäàí-

íûìèìñàìèìïðàâîïîðÿäêóèюðèñäèêöèîííîìóêîíòðîëю.

Íàîñíîâåýòîéìîäåëèâûñòðàèâàåòñÿïàðàäèãìàîïòèìàëü-

íîé îðãàíèçàöèè ñîâðåìåííîãî ãîñóäàðñòâà êàê ïðàâîâîãî,

ñîöèàëüíîãî, äåìîêðàòèчåñêîãî, ïîçâîëÿюùåãî îáåñïåчèòü

ñâîèì ãðàжäàíàì ñîáëюäåíèå èõ ôóíäàìåíòàëüíûõ ïðàâ è

ñâîáîä,çàêîííîñòüèñîöèàëüíóюñïðàâåäëèâîñòü.

Пîýòîìó,íàíàøâçãëÿä,öåëüèçàäàчèêîíñòèòóöèîííîé

è àäìèíèñòðàòèâíîé юñòèöèé – îáåñïåчåíèå âåðõîâåíñòâà

Êîíñòèòóöèè,âåðõîâåíñòâàçàêîíà,êàêêðèòåðèåâ ïðàâîâîãî

ãîñóäàðñòâà, êîòîðûåîñóùåñòâëÿюòñÿïîñðåäñòâîìíîðìî-

êîíòðîëÿ â ôîðìå êîíñòèòóöèîííîãî è àäìèíèñòðàòèâíîãî

ïðàâîñóäèÿ.Иñõîäÿèçýòîãî,íóжíîîòìåòèòü,чòîêàêàäìè-

íèñòðàòèâíàÿ юñòèöèÿ, òàê è êîíñòèòóöèîííàÿ юñòèöèÿ â

Ðåñïóáëèêå Тàäжèêèñòàí äîëжíû íàéòè ñâîå ïðèçíàíèå è

çàêîíîäàòåëüíîå óòâåðжäåíèå. Пðåäñòàâëÿåòñÿ, чòî â ðåñ-

ïóáëèêå èìåюòñÿ íåîáõîäèìûå äîêòðèíàëüíûå è çàêîíîäà-

òåëüíûåïðåäïîñûëêèäëÿðàçðàáîòêèèïðèíÿòèÿÊîäåêñàîá

àäìèíèñòðàòèâíîìñóäîïðîèçâîäñòâå.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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К. Каðимзîда 

Зàìåñòèòåëь Пðåäñåäàòåëÿ 
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Тàäжèêèñòàí, 

êàíäèäàò ïîëèòè÷åñêèõ íàóê

Êîíñòèòóöèîíàëèзì-

îñíîâàðàзâèòèÿîðãàíàêîíñòèòóöèîííîãî

êîíòðîëÿâÒàäæèêèñòàíå

Â íîÿáðå ýòîãî ãîäà èñïîëíÿåòñÿ ðîâíî 20 ëåò ñî äíÿ

îáðàçîâàíèÿ Êîíñòèòóöèîííîãî  Ñóäà  Ðåñïóáëèêè Тàäжè-

êèñòàí.Ýòîãîäûîáðàçîâàíèÿ,ðàçâèòèÿèíàõîжäåíèÿñâîå-

ãî ïîëèòèчåñêîãî è ïðàâîâîãî îáëèêà â ñèñòåìå ãîñóäàðñò-

âåííîéèñóäåáíîéâëàñòè.

Âîçíèêíîâåíèåèäåèîðàçâèòèèãîñóäàðñòâåííîéâëàñòè

íàîñíîâåòåîðèèðàçäåëåíèÿâëàñòåé,ÿâëÿюùåéñÿîäíîéèç

ôóíäàìåíòàëüíûõ êîíöåïöèé è ïîäõîäîâ êîíñòèòóöèîíàëèç-

ìà,  äëÿ ïîëèòèчåñêîé è ïðàâîâîé äåéñòâèòåëüíîñòè Тàäжè-

êèñòàíà, êàê è äðóãèõ ïîñòñîâåòñêèõ ãîñóäàðñòâ, ÿâëÿåòñÿ

ñîâåðøåííîíîâîéòåìàòèêîé,êîíöåïöèåéèêîíñòðóêöèåé.

Хîòÿäàííàÿòåîðèÿèìååòñîëèäíóюèñòîðèюôîðìèðî-

âàíèÿèðàçâèòèÿèäàâíîáûëàîáъÿâëåíàâáîëüøèíñòâåêîí-

ñòèòóöèéäåìîêðàòèчåñêèõ  ãîñóäàðñòâìèðà,îäíàêîâТàä-

жèêèñòàíåîíàâïåðâûåïðîçâóчàëàâÄåêëàðàöèèîñóâåðå-

íèòåòåÐåñïóáëèêèТàäжèêèñòàíîò24àâãóñòà1990ãîäàèâ

ОáðàùåíèèÂåðõîâíîãîÑîâåòàÐåñïóáëèêèТàäжèêèñòàíîò9

ñåíòÿáðÿ 1991 ãîäà «О ãîñóäàðñòâåííîé íåçàâèñèìîñòè

ÐåñïóáëèêèТàäжèêèñòàí».

Ýòèäâàèñòîðèчåñêèõäîêóìåíòà,ïðèäàâïîëèòèчåñêóюè

ïðàâîâóю çíàчèìîñòü íåçàâèñèìîñòè Ðåñïóáëèêè Тàäжè-

êèñòàí, ñîçäàëè áëàãîïîëóчíóю ñîçèäàòåëüíóю àòìîñôåðó

äëÿðàçâèòèÿâñåõîòðàñëåéñîöèàëüíî-ïîëèòèчåñêîéжèçíè

òàäжèêñêîãîîáùåñòâà.

ÂýòîéÄåêëàðàöèè,íàðÿäóñäðóãèìèâàжíåéøèìèïðèí-

öèïàìè ãîñóäàðñòâåííîãî ñòðîèòåëüñòâà, áûëî îáъÿâëåíî:

«Ãîñóäàðñòâåííàÿ âëàñòü â Ðåñïóáëèêå Тàäжèêèñòàí îñó-

ùåñòâëÿåòñÿ ïî ïðèíöèïó åё ðàçäåëåíèÿ íà çàêîíîäàòåëü-

íóю,èñïîëíèòåëüíóюèñóäåáíóю».

Ðåàëèçàöèю òåîðèè è ïðàêòèêè ðàçäåëåíèÿ ãîñóäàðñò-

âåííîéâëàñòè,êîòîðàÿçàíèìàåòîñîáîåìåñòîâôîðìèðî-

âàíèè ãîñóäàðñòâåííîñòè, íåâîçìîжíî ïðîâåñòè áåç êîí-

êðåòíîéêîíñòèòóöèîííîéðåôîðìûèïðèíÿòèÿÊîíñòèòóöèè.

Иñõîäÿèçýòîãî,6íîÿáðÿ1994ãîäàïóòåìâñåíàðîäíîãî

ðåôåðåíäóìàáûëàïðèíÿòàÊîíñòèòóöèÿíåçàâèñèìîãîãîñó-

äàðñòâàТàäжèêèñòàí.

Êîíñòèòóöèåé ñîçäàíà ðåàëüíàÿ ïðàâîâàÿ áàçà ôîðìè-

ðîâàíèÿ è ðàçâèòèÿ ðÿäà íîâûõ ãîñóäàðñòâåííûõ è îáùå-

ñòâåííî-ïîëèòèчåñêèõ èíñòèòóòîâ, â òîì чèñëå Êîíñòèòó-

öèîííîãî Ñóäà Ðåñïóáëèêè Тàäжèêèñòàí. Êîíñòèòóöèîííûé

Ñóäóчðåжäåíêàêñïåöèàëèçèðîâàííûéîðãàíêîíñòèòóöèîí-

íîãî êîíòðîëÿ, êîòîðûé ÿâëÿåòñÿ íåçàâèñèìûì îðãàíîì

ñóäåáíîéâëàñòèèîñóùåñòâëÿåòñâîюäåÿòåëüíîñòüâöåëÿõ

îõðàíû è îáåñïåчåíèÿ âåðõîâåíñòâà è íåïîñðåäñòâåííîãî

äåéñòâèÿíîðìÊîíñòèòóöèè,à òàêжåçàùèòûïðàâèñâîáîä

чåëîâåêàèãðàжäàíèíà.

ÂâåäåíèåãîñóäàðñòâîìÐåñïóáëèêèТàäжèêèñòàíâñâîю

ïðàâîâóю ñèñòåìó êîíñòèòóöèîííîãî ïðàâîñóäèÿ óêàçûâàåò

íàòî,чòîãîñóäàðñòâîïðåäïîчèòàëîïðåäîñòàâèòüïîëíîìî-

чèÿ ïî ïðèíÿòèю ðåøåíèé î êîíñòèòóöèîííî-ïðàâîâûõ

âîïðîñàõ ñïåöèàëèçèðîâàííîìó îðãàíó, òàê êàê ñïåöèôèêà

îðãàíàêîíñòèòóöèîííîãîêîíòðîëÿ,êàêèâñåéñóäåáíîéâëà-

ñòè, çàêëючàåòñÿ â åãî îòíîñèòåëüíîì ïîñòîÿíñòâå, íåé-

òðàëüíîñòèèíåçàâèñèìîñòè.

Ñëåäóåòîòìåòèòü, чòîèíñòèòóò êîíñòèòóöèîííîãî êîíò-

ðîëÿâÐåñïóáëèêåТàäжèêèñòàíâîçíèêâ1990ãîäóñóчðåж-

äåíèåì Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà Ðåñïóáëèêè

Тàäжèêèñòàí,ñîçäàíèåêîòîðîãîáûëîïðîäèêòîâàíîïîòðåá-

íîñòÿìè îáùåñòâåííîãî è ãîñóäàðñòâåííîãî ðàçâèòèÿ, à

òàêжå íåîáõîäèìîñòüю ñîçäàíèÿ íîâåéøåãî èíñòèòóòà â

ñèñòåìåîðãàíîâãîñóäàðñòâåííîéâëàñòè.

Íàçâàííûéêîìèòåòîñóùåñòâëÿëíàäçîðâñôåðåñîáëю-

äåíèÿèðåàëèçàöèèíîðìÊîíñòèòóöèèèâïîñëåäñòâèèñûã-

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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ðàë ñóùåñòâåííóю ðîëü â óчðåжäåíèè Êîíñòèòóöèîííîãî

ÑóäàÐåñïóáëèêèТàäжèêèñòàí.

ОñîáîåçíàчåíèåðîëèèìåñòàÊîíñòèòóöèîííîãîÑóäàâ

ñèñòåìå ãîñóäàðñòâåííîéè ñóäåáíîé âëàñòè, åãî êîìïåòåí-

öèÿáûëèçàêðåïëåíûâîòäåëüíîéñòàòüåÊîíñòèòóöèèñòðà-

íû,ñ òåìчòîáûîíìîãýôôåêòèâíîîñóùåñòâëÿòüñóäåáíóю

âëàñòü,âëàñòü,êîòîðàÿâîçìîжíàèýôôåêòèâíàëèøüâêîí-

òåêñòåòåîðèèðàçäåëåíèÿâëàñòåé,èñêëючàюùåéèçëèøíюю

êîíöåíòðàöèю âëàñòè è ãàðàíòèðóюùåé ãðàжäàíàì ïîäëèí-

íóю ñâîáîäó. Âëàñòü, êîòîðàÿ ÿâëÿåòñÿ ðåçóëüòàòîì ñàìî-

îãðàíèчåíèÿãîñóäàðñòâà,äîïóñêàюùåãîêîíòðîëüíàäñîáîé

ñîñòîðîíûíåçàâèñèìîãîîðãàíàêîíñòèòóöèîííîãîêîíòðîëÿ.

Тàêèìîáðàçîì,îáðàçîâàíèåÊîíñòèòóöèîííîãîÑóäàâ

Тàäжèêèñòàíå, êàê è ñàìîãî ãîñóäàðñòâà Ðåñïóáëèêà

Тàäжèêèñòàí, èìååò íåïîñðåäñòâåííóю ñâÿçü ñ ãîñóäàðñò-

âåííîé íåçàâèñèìîñòüю Ðåñïóáëèêè Тàäжèêèñòàí, êîòîðàÿ

ÿâëÿåòñÿâàжíåéøèìïîëèòèêî-ïðàâîâûìèñîöèàëüíî-êóëü-

òóðíûìñîáûòèåìâíîâåéøåéèñòîðèèòàäжèêñêîãîíàðîäà.

Оíàêàêñèìâîëñчàñòüÿèáëàãîïîëóчèÿçàëîжèëàðåàëü-

íóю îñíîâó äëÿ ïîñòðîåíèÿ íàöèîíàëüíîé ãîñóäàðñòâåííî-

ñòè, ðàçâèòèÿ ãðàжäàíñêîãî îáùåñòâà, îáåñïåчåíèÿ áåçî-

ïàñíîñòè è ñïîêîéñòâèÿ â îáùåñòâå, ñîöèàëüíî-ïîëèòèчå-

ñêîéñòàáèëüíîñòèâñòðàíåèïîâûøåíèÿñàìîñîçíàíèèêàж-

äîãîчëåíàîáùåñòâà.

Ðàçâèòèю èíñòèòóòà êîíñòèòóöèîííîãî êîíòðîëÿ â

Тàäжèêèñòàíå ïðèäàåò âàжíîå çíàчåíèå è ðóêîâîäñòâî

íàøåé ñòðàíû. Тàê, íà îñíîâàíèè Пîñëàíèÿ Пðåçèäåíòà

ÐåñïóáëèêèТàäжèêèñòàíóâàжàåìîãîÝìîìàëèÐàõìîíàïàð-

ëàìåíòóñòðàíûáûëàðàçðàáîòàíàèâèюíå2007ãîäàáûëà

ïðèíÿòà Пðîãðàììà ñóäåáíî-ïðàâîâîé ðåôîðìû â Ðåñïóá-

ëèêåТàäжèêèñòàí.

Â чàñòíîñòè, â ýòîéПðîãðàììåîòìåчàåòñÿ, чòî «îäíîé

èç ãëàâíûõöåííîñòåéÊîíñòèòóöèèñóâåðåííîãî  Тàäжèêèñ-

òàíàÿâëÿåòñÿâåðõîâåíñòâîèíåïîñðåäñòâåííîåäåéñòâèå

åёíîðì.Ñöåëüюîáåñïåчåíèÿýòèõöåííîñòåéèçàùèòû

ÊîíñòèòóöèèáûëñîçäàíÊîíñòèòóöèîííûéÑóä,áîëååчåì

äåñÿòèëåòíÿÿ äåÿòåëüíîñòü êîòîðîãî äîêàçàëà íåîáõîäè-

ìîñòüèçíàчåíèåýòîãîîðãàíàäëÿíîâîéòàäжèêñêîéãîñó-

äàðñòâåííîñòè,àòàêжåïîêàçàëà,чòîäëÿïðîãðåññàèðàç-

âèòèÿ îáùåñòâà íåîáõîäèìî óêðåïëåíèå ñòàòóñà è ðîëè

ÊîíñòèòóöèîííîãîÑóäà».

Â äàííîì äîêóìåíòå òàêжå  îòìåчàåòñÿ, чòî «óчèòûâàÿ

îïûò è ïðàêòèêó äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà

ÐåñïóáëèêèТàäжèêèñòàí,àòàêжåêîðåííûåèçìåíåíèÿ,ïðî-

èçîøåäøèåâòåчåíèåïîñëåäíèõëåòâñîöèàëüíî-ïîëèòèчå-

ñêîé жèçíè ñòðàíû, íåîáõîäèìî ðàñøèðèòü ïîëíîìîчèÿ

Êîíñòèòóöèîííîãî Ñóäà ïîñðåäñòâîì äàчè çàêëючåíèÿ ïî

ïðîåêòàì èçìåíåíèé è äîïîëíåíèé, âíîñèìûõ â Êîíñòèòó-

öèю,àòàêжåïîïðîåêòàìçàêîíîâèäðóãèìâîïðîñàì,âûíî-

ñèìûìíàâñåíàðîäíûéðåôåðåíäóì.

ÍåîáõîäèìîñòüäàчèÊîíñòèòóöèîííûìÑóäîìçàêëючå-

íèÿ ïî ïðîåêòàì î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â

Êîíñòèòóöèю,àòàêжåïîâîïðîñàì,âûíîñèìûìíàâñåíàðîä-

íûé ðåôåðåíäóì, îáóñëîâëåíà òåì, чòî ýòè ïðåäëîжåíèÿ

äîëжíûñîîòâåòñòâîâàòüïðèíöèïàìèîñíîâíûìöåííîñòÿì

Êîíñòèòóöèè»1.

Äëÿ äîñòèжåíèÿ íàçâàííûõ öåëåé, à òàêжå ïîëíîãî è

ýôôåêòèâíîãîîñóùåñòâëåíèÿ êîíñòèòóöèîííîãî êîíòðîëÿâ

ÐåñïóáëèêåТàäжèêèñòàí20ìàðòà2008 ãîäàáûëèâíåñåíû

ñîîòâåòñòâóюùèåèçìåíåíèÿèäîïîëíåíèÿâÊîíñòèòóöèîí-

íûé çàêîí Ðåñïóáëèêè Тàäжèêèñòàí «О Êîíñòèòóöèîííîì

Ñóäå Ðåñïóáëèêè Тàäжèêèñòàí», íà îñíîâàíèè чåãî áûëè

óñîâåðøåíñòâîâàíûïîëíîìîчèÿÊîíñòèòóöèîííîãîÑóäàè

ðàñøèðåí êðóã ñóáъåêòîâ îáðàùåíèÿ â Êîíñòèòóöèîííûé

Ñóä.

ПîñëåýòîãîÊîíñòèòóöèîííûéÑóäîïðåäåëÿåòñîîòâåò-

ñòâèåÊîíñòèòóöèèÐåñïóáëèêèТàäжèêèñòàíïðîåêòàìèçìå-

íåíèé è äîïîëíåíèé, âíîñèìûõ â Êîíñòèòóöèю Ðåñïóáëèêè

Тàäжèêèñòàí, ïðîåêòàì çàêîíîâ è äðóãèõ âîïðîñîâ, ïðåä-

ñòàâëÿåìûõíàâñåíàðîäíûéðåôåðåíäóì.

Êðîìåòîãî,ãðàжäàíå,ñóäûèñóäüèÐåñïóáëèêèТàäжè-

êèñòàíïðèîáðåëèïðàâîîáðàùåíèÿâÊîíñòèòóöèîííûéÑóä

ÐåñïóáëèêèТàäжèêèñòàíïî  êîíêðåòíûìäåëàì.Уïîëíîìî-

чåííûéïîïðàâàìчåëîâåêàòàêжåïðèçíàíñóáъåêòîìîáðà-

ùåíèÿâÊîíñòèòóöèîííûéÑóä.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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2Ñîíèíà Л.В. ÊîíñòèòóöèîíàëèçìâÐîññèéñêîéФåäåðàöèèêàêïîëèòèêî-
ïðàâîâîéðåжèì.Àâòîðåô,äèñ….êàíä.юð.íàóê.-Åêàòåðèíáóðã,2001.–
Ñ.7-8.

5150

Âíåñёííûå â Êîíñòèòóöèîííûé çàêîí èçìåíåíèÿ è

äîïîëíåíèÿ ñâèäåòåëüñòâóюò î çàìåòíîì ìåñòå Êîíñòèòó-

öèîííîãî Ñóäà â ñèñòåìå ãîñóäàðñòâåííîé, â òîì чèñëå

ñóäåáíîéâëàñòè,ïðèâåðжåííîñòèãîñóäàðñòâàТàäжèêèñòàí

îáùåïðèçíàííûìöåííîñòÿì,àòàêжåîðàçâèòèèäåìîêðàòè-

чåñêèõèíñòèòóòîââÐåñïóáëèêåТàäжèêèñòàí.

ÑâíåñåíèåìèçìåíåíèéèäîïîëíåíèéâÊîíñòèòóöèîí-

íûé çàêîí Ðåñïóáëèêè Тàäжèêèñòàí «О Êîíñòèòóöèîííîì

Ñóäå Ðåñïóáëèêè Тàäжèêèñòàí» çàìåòíî  âîçðîñëî êîëèчå-

ñòâîçàÿâëåíèéèжàëîá,ïðåäñòàâëåíèéèõîäàòàéñòâðàçëèч-

íûõîðãàíîâèãðàжäàíâÊîíñòèòóöèîííûéÑóä.

Çà7ëåò(2008ã.-ïåðâîåïîëóãîäèå2015ã.)áûëîâûíå-

ñåíî21ïîñòàíîâëåíèåè53îïðåäåëåíèÿ,âòîâðåìÿêàêçà

11ïðåäûäóùèõëåò  (1996-2007 ãã.)  èõ чèñëîñîñòàâèëî14

ïîñòàíîâëåíèéè22îïðåäåëåíèÿ.

Àêòû Êîíñòèòóöèîííîãî Ñóäà ñûãðàëè âàжíóю ðîëü â

äåëåóïðîчåíèÿÊîíñòèòóöèè,êîíñòèòóöèîííîéçàêîííîñòèè

çàùèòûïðàâèñâîáîäчåëîâåêàèãðàжäàíèíà.

Êàñàÿñüïðàâîâîãîñòàòóñàîðãàíàêîíñòèòóöèîííîãîêîíò-

ðîëÿ â Тàäжèêèñòàíå, íàäî îòìåòèòü, чòî ïîíÿòèå «êîíñòèòó-

öèîííûé êîíòðîëü» íåïîñðåäñòâåííî ñâÿçûâàåòñÿ ñ êîíñòèòó-

öèîíàëèçìîìèíàëèчèåìïèñàíîé êîíñòèòóöèè, çàùèòîé êîí-

ñòèòóöèîííîçàêðåïëåííûõíîðìèïðèíöèïîâ,îáåñïåчèâàюùèõ

óñòàíîâëåííûé áàëàíñ ïîëíîìîчèé âûñøèõ îðãàíîâ âëàñòè.

Âàжíîåçíàчåíèåèìååòòàêжåîáåñïåчåíèåêîíñòèòóöèîííûõ

ãàðàíòèéçàùèòûïðàâèñâîáîäчåëîâåêàèãðàжäàíèíà.

Åãîïðàâîâîéñòàòóñîáóñëîâëåíñïåöèôèêîéåãîïîëíî-

ìîчèé è ïîëîжåíèåì â ñèñòåìå îðãàíîâ ãîñóäàðñòâåííîé

âëàñòè.Оíñòîèò âîäíîìðÿäóñäðóãèìèâåòâÿìèâëàñòèè

ïîñðåäñòâîìðåàëèçàöèèñâîåéêîíñòèòóöèîííîéêîìïåòåí-

öèè îêàçûâàåò íåïîñðåäñòâåííîå âîçäåéñòâèå íà ïðîöåññ

ïðàâîòâîðчåñòâàâñòðàíå.

Ãëàâíàÿ ìèññèÿ êîíñòèòóöèîííîãî êîíòðîëÿ â

Тàäжèêèñòàíå çàêëючàåòñÿ â îáåñïåчåíèè âåðõîâåíñòâà è

ñòàáèëüíîñòè Êîíñòèòóöèè è ñîõðàíåíèè êîíñòèòóöèîííîãî

áàëàíñàðàçäåëåíèÿâëàñòåé.

Оí âûñòóïàåò ìåõàíèçìîì ñäåðжåê è ïðîòèâîâåñîâ, è

ãëàâíîéåãîçàäàчåéÿâëÿåòñÿîáíàðóжåíèå,îöåíêàèâîññòà-

íîâëåíèåíàðóøåííîãîðàâíîâåñèÿ.

Тàêèì îáðàçîì, ôóíäàìåíòàëüíóю îñíîâó óчðåжäåíèÿ

îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ è îðãàíèçàöèè åãî äåÿ-

òåëüíîñòèâТàäжèêèñòàíå,êàêèâñåéãîñóäàðñòâåííîéâëàñ-

òè,ñîñòàâëÿåòòåîðèÿêîíñòèòóöèîíàëèçìà.

Êàñàÿñüòåîðèèêîíñòèòóöèîíàëèçìà,íàäîîòìåòèòü,чòî

Тàäжèêèñòàí,ñòàâíåçàâèñèìûì,îêàçàëñÿïåðåäàêòóàëüíîé

èíåìåíååâàжíîéïðîáëåìîéïåðåîöåíêèíåêîòîðûõïîëè-

òèêî-ïðàâîâûõ è äóõîâíûõ öåííîñòåé ïðåжíèõ ñîöèàëüíî-

ïîëèòèчåñêèõ è ýêîíîìèчåñêèõ ñèñòåì, èõ îñìûñëåíèåì è

êîððåêòèðîâêîé.Тàêжåïîòðåáîâàëîñüðàññìàòðèâàòüèâîñ-

ïðèíèìàòü íåêîòîðûå öåííîñòè, ñчèòàâøèåñÿ â ïðàêòèêå

ñîâåòñêîãî ãîñóäàðñòâåííîãîñòðîèòåëüñòâà чóжäûìè (ïëю-

ðàëèçì, ïðèíöèï ðàçäåëåíèÿ âëàñòåé, ìíîãîïàðòèéíîñòü è

äð.), â ïîçèòèâíîì ïëàíå è â êîíòåêñòå ïîñòðîåíèÿ íàöèî-

íàëüíîãî ãîñóäàðñòâà  íà îñíîâå äåìîêðàòèчåñêèõ öåííî-

ñòåé.

Ñäðóãîéñòîðîíû,áóäóùååãîñóäàðñòâàèñòðàòåãèÿåãî

ðàçâèòèÿ, îáъåêòèâíî ïîäòîëêíóëè ïîëèòèчåñêîå ðóêîâîä-

ñòâî  Тàäжèêèñòàíà ê çàðîжäåíèю íîâûõ ãîñóäàðñòâåííî-

ïîëèòèчåñêèõ,ïðàâîâûõèñîöèàëüíî-ýêîíîìèчåñêèõâîççðå-

íèé è êîíöåïöèé, òàêèõ êàê: äåìîêðàòèчåñêîå, ïðàâîâîå è

ñîöèàëüíîå ãîñóäàðñòâî, ïðèçíàíèå чåëîâåêà, åãî ïðàâ è

ñâîáîä âûñøåé öåííîñòüю, íàðîäîâëàñòèå, ïëюðàëèçì è

ìíîãîïàðòèéíîñòü, ïðèíöèï ðàçäåëåíèÿ âëàñòåé, ñâîáîäà

ýêîíîìèчåñêîé è ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè, ðàâ-

íîïðàâèå è  ïðàâîâàÿ çàùèòà âñåõ ôîðì ñîáñòâåííîñòè,

âêëючàÿ чàñòíóю è äð., êîòîðûå ïîñëóжèëè êðàåóãîëüíûì

êàìíåì â ïîñòðîåíèè ñóâåðåííîãî äåìîêðàòèчåñêîãî ãîñó-

äàðñòâàТàäжèêèñòàí.

Ñðåäèýòèõâîççðåíèéèäîêòðèíêîíñòèòóöèîíàëèçìêàê

ñîöèàëüíî-ïîëèòèчåñêèé è ïðàâîâîé èíñòèòóò, îáъåäèíÿю-

ùèéèàêêóìóëèðóюùèéâñåáåòàêèåîáùåïðèçíàííûåäåìî-

êðàòèчåñêèå öåííîñòè, êàê: ïîëèòèêî-ïðàâîâîé ðåжèì, îä-

íèìèçïðîÿâëåíèéêîòîðîãîÿâëÿåòñÿâíåñåíèåâîáùåñòâî

íàчàë ãàðìîíèè è ñïðàâåäëèâîñòè2; îáùåãîñóäàðñòâåííàÿ,

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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8 Êàëьÿê Àíäðåй Мèõàйëîвè÷. Иñïîëíåíèå ðåøåíèé êîíñòèòóöèîííûõ
ñóäîâ:âîïðîñûòåîðèèèïðàêòèêèíàìàòåðèàëàõïîñòñîöèàëèñòèчåñêèõ
ãîñóäàðñòâ.Äèññåðòàöèÿ...êàíäèäàòàюðèäèчåñêèõíàóê12.00.02ã.-
Тîìñê,2006.–219c.

3Нåðñåñÿíö В.Ñ. Êîíñòèòóöèîíàëèçìêàêîáùåãîñóäàðñòâåííàÿèäåîëî-
ãèÿ//Êîíñòèòóöèîííî-ïðàâîâàÿðåôîðìàâÐîññèéñêîéФåäåðàöèè.Ñá.
ñòàòüè/Оòâ.ðåä.Ю.Ñ.Пèâîâàðîâ.-Ì.,2000.-Ñ.6-8.

4Пóзäðà÷  Ю.В. ИñòîðèÿðîññèéñêîãîêîíñòèòóöèîíàëèçìàIX-XXâåêîâ.-
ÑПá.,2014.-Ñ.7.

5Шàйî À. Тðàíñíàöèîíàëüíûåñåòèèêîíñòèòóöèîíàëèçì//Ñðàâíèòåëü-
íîåêîíñòèòóöèîííîåîáîçðåíèå.2008ã.№5(66).-Ñ.123.

6Ñì.:Бîíäàðь Н.Ñ. Пðàâàчåëîâåêàâòåîðèèèïðàêòèêåðîññèéñêîãîêîí-
ñòèòóöèîíàëèçìà//Ðîññèéñêèéêîíñòèòóöèîíàëèçì:ïðîáëåìûèðåøå-
íèÿ.-Ì.,1999.–Ñ.135-140.

7Ñòðàшóí Б. ÐåøåíèÿÊîíñòèòóöèîííîãîÑóäàÐîññèéñêîéФåäåðàöèèêàê
èñòîчíèê ïðàâà. Êîíñòèòóöèîííîå ïðàâîñóäèå. Âåñòíèê Êîíôåðåíöèè
îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ ñòðàí íîâîé äåìîêðàòèè. 4(14)
2001-1(15)2002.-Ñ.154.
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íàäïàðòèéíàÿîáъåäèíÿюùàÿèäåîëîãèÿ3;íàëèчèåêîíñòèòó-

öèîííîé ôîðìû ïðàâëåíèÿ, ãîñóäàðñòâåííîå óïðàâëåíèå,

îãðàíèчåííîå Êîíñòèòóöèåé4; ñàìîîãðàíèчåíèÿ ãîñóäàðñò-

âà5 èäðóãèåíåèñчåðïûâàюùèåôîðìóëèðîâêè,-ñòàëèäåé-

íîé îñíîâîé, öåííîñòíûì íàчàëîì è ôóíäàìåíòàëüíûì

ïðèíöèïîìïîëèòèчåñêîãîïåðåóñòðîéñòâàТàäжèêèñòàíà.

Тàêèìîáðàçîì,òåîðèÿêîíñòèòóöèîíàëèçìàèïðèíÿòàÿ

íà åãî îñíîâå â 1994 ãîäó Êîíñòèòóöèÿ Ðåñïóáëèêè Тàäжè-

êèñòàíèïðîâåäåííûåâ1999è2003ãîäàõêîíñòèòóöèîííûå

ðåôîðìû ñîäåéñòâîâàëè îáùåñòâåííî-ïîëèòèчåñêîé ñòà-

áèëüíîñòè â ãîñóäàðñòâå è îáùåñòâå, ðàçâèòèю ïîëèòèчå-

ñêîéñèñòåìûèäåìîêðàòèчåñêèõèíñòèòóòîâ,ýôôåêòèâíîìó

ôóíêöèîíèðîâàíèюîðãàíîâãîñóäàðñòâåííîéâëàñòè,óêðåï-

ëåíèюäîâåðèÿãðàжäàíêâëàñòè,ãîñóäàðñòâåííûìîðãàíàì

èåãîчèíîâíèêàì.

Тàêîå îòíîøåíèå ê êîíñòèòóöèîíàëèçìó, ïî ñóòè, è

ÿâëÿåòñÿ îáîñíîâàíèåì ñóùíîñòè äàííîé ìíîãîãðàííîé

êàòåãîðèèåё ïðèðîäûè çàêîíîìåðíîñòåéôîðìèðîâàíèÿè

ðàçâèòèÿ,è, êàêîòìåчàåòÍ.Ñ.Бîíäàðü,ïîíÿòèå«êîíñòèòó-

öèîíàëèçì»ïîóðîâíюîáîáùåíèÿïðèîáðåëîêàчåñòâîîäíî-

ãî èç íàèáîëåå çíàчèìûõ è åìêèõ ïîíÿòèé, èñïîëíÿÿ ðîëü

ñèñòåìîîáðàçóюùåéêàòåãîðèè6.

Íåëüçÿ íå ñîãëàñèòüñÿ ñ ìíåíèåì ðîññèéñêîãî óчåíîãî

Б. Ñòðàøóíà î òîì, чòî «âðåìåíà, êîãäà ãîñïîäñòâîâàëî

ïîíèìàíèåñóäåáíûõðåøåíèéèñêëючèòåëüíîêàêàêòîâïðà-

âîïðèìåíåíèÿ,óøëèâïðîøëîå»7.
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Оñîáîîòìåчàåòñÿðîëüîðãàíîâêîíñòèòóöèîííîãîêîíò-

ðîëÿ âôîðìèðîâàíèè ïðàâîâûõ ñèñòåì ïóòåì îñóùåñòâëå-

íèÿêîíòðîëÿçàñîîòâåòñòâèåìçàêîíîâèäðóãèõíîðìàòèâ-

íî-ïðàâîâûõàêòîâÊîíñòèòóöèè,àòàêжåðåàëèçàöèèâîçëî-

жåííûõ íà íèõ äðóãèõ ïîëíîìîчèé, òàêèõ êàê òîëêîâàíèå

Êîíñòèòóöèè.

Â íåìàëîé ñòåïåíèîò íèõ çàâèñèò êàчåñòâîäåéñòâóю-

ùåãî çàêîíîäàòåëüñòâà, à òàêжå òî, íàñêîëüêî ïîñëåäîâà-

òåëüíîèïîëíîáóäóòâîïëîùàòüñÿâжèçíüêîíñòèòóöèîííûå

ïðèíöèïû.

Ñåãîäíÿ áîëüøèíñòâî ñïåöèàëèñòîâ íå ñîìíåâàюòñÿ â

òîì,чòîðåøåíèÿîðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿìîãóò

íîñèòü è íåðåäêî íîñÿò íîðìàòèâíûé õàðàêòåð è, ñëåäîâà-

òåëüíî,ïðåäñòàâëÿюòñîáîéèñòîчíèêïðàâà.

Пðèçíàâàÿðåøåíèÿêîíñòèòóöèîííûõñóäîâáëèçêèìèïî

ïðèðîäå ê íîðìàòèâíûì ïðàâîâûì àêòàì, îòåчåñòâåííûå è

çàðóáåжíûå èññëåäîâàòåëè íå ðàññìàòðèâàюò èñïîëíåíèå

ýòèõðåøåíèéñòîчêèçðåíèÿðåàëèçàöèèíîðìïðàâà8.

Äóìàю,чòîòåîðèÿèïðàêòèêàäåÿòåëüíîñòèîðãàíîâêîí-

ñòèòóöèîííîãî êîíòðîëÿ äîëжíû áûòü âçàèìîñâÿçàíû,

äîïîëíÿòüäðóãäðóãàèâûðàáàòûâàòüíàóчíîîáîñíîâàííûé

ïîäõîäêñîâåðøåíñòâîâàíèюìåõàíèçìîâäåÿòåëüíîñòèêîí-

ñòèòóöèîííûõñóäîâ,àòàêжåïîâûøåíèюýôôåêòèâíîñòèèõ

ðåøåíèé.

Пðèîöåíêåðîëèèìåñòàðåøåíèÿîðãàíàêîíñòèòóöèîí-

íîãîêîíòðîëÿâТàäжèêèñòàíåñëåäóåòîòìåòèòü,чòîáàçîâûå

íîðìû î Êîíñòèòóöèîííîì Ñóäå çàêðåïëåíû â ñàìîé

Êîíñòèòóöèè, ò.å.ÊîíñòèòóöèîííûéÑóä-ýòîåäèíñòâåííûé

îðãàíñóäåáíîéâëàñòè,êîòîðîìó,íàðÿäóñäðóãèìèâûñøè-

ìè îðãàíàìè ãîñóäàðñòâåííîé âëàñòè, óäåëåíî íàèáîëåå

ïðèñòàëüíîåâíèìàíèå.

Тàê,åñëèâñòàòüå88Êîíñòèòóöèèïðîâîçãëàøåíûîñíî-

âîïîëàãàюùèåïðèíöèïûñóäåáíîãîïðîöåññà,âòîìчèñëåè

êîíñòèòóöèîííîãî ïðàâîñóäèÿ, òî â ñòàòüå 89 Êîíñòèòóöèè

çàêðåïëåíûîñíîâûîðãàíèçàöèèÊîíñòèòóöèîííîãîÑóäà.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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ëèçàöèè êîíñòèòóöèîííîãî ïðèíöèïà ðàçäåëåíèÿ âëàñòåé â

Тàäжèêèñòàíå,ðåôîðìèðîâàíèÿñóäåáíî-ïðàâîâîéñèñòåìû

íàøåãîãîñóäàðñòâà,ïðåâðàùåíèÿñóäåáíîéñèñòåìû,âòîì

чèñëå Êîíñòèòóöèîííîãî Ñóäà, â êîìôîðòíûé äëÿ íàøèõ

ãðàжäàíìåõàíèçì ïî çàùèòå êîíñòèòóöèîííûõ ïðàâ è ñâî-

áîä.

Âíîâîéðåäàêöèè êîíñòèòóöèîííîãî çàêîíàíàøëèðàç-

ðåøåíèåñëåäóюùèåïðîáëåìíûåâîïðîñû:

- îïòèìèçàöèÿ è  êîíêðåòèçàöèÿ ïîëíîìîчèé  Êîíñòè-

òóöèîííîãîÑóäà;

- óñîâåðøåíñòâîâàíèåìåõàíèçìàðåàëèçàöèèïîëíîìî-

чèéÊîíñòèòóöèîííîãîÑóäàèêîíñòèòóöèîííîãîñóäî-

ïðîèçâîäñòâà;

-îáåñïåчåíèåíåïîñðåäñòâåííîãîäîñòóïàôèçèчåñêèõè

юðèäèчåñêèõ ëèö  ê êîíñòèòóöèîííîìó ïðàâîñóäèю è

äð.

Ñòðóêòóðà êîíñòèòóöèîííîãî çàêîíà â íîâîé ðåäàêöèè

ñîîòâåòñòâóåò ëîãèчåñêîìó è ïîñëåäîâàòåëüíîìó ïîñòðîå-

íèюâçàèìîçàâèñèìîñòèèíñòèòóòîâ,ñîäåðжàíèÿèäåÿòåëü-

íîñòèÊîíñòèòóöèîííîãîÑóäà.

Ðåçюìèðóÿñâîåâûñòóïëåíèå,õîчóîòìåòèòü,чòîïîýòàï-

íàÿèöåëåíàïðàâëåííàÿäåìîêðàòèçàöèÿñîöèàëüíî-ïîëèòè-

чåñêîé жèçíè íàøåãî ãîñóäàðñòâà  ñûãðàëà îñîáóю ðîëü â

ðàçâèòèèñóäåáíîéñèñòåìû,âòîìчèñëåÊîíñòèòóöèîííîãî

Ñóäà.

ÂñâîюîчåðåäüÊîíñòèòóöèîííûéÑóä,êàêèâñÿñóäåáíàÿ

ñèñòåìàТàäжèêèñòàíà,ñâîèìèðåøåíèÿìèâíîñèòâêëàäâñîç-

äàíèåãðàжäàíñêîãîèñîöèàëüíîãîîáùåñòâà,àòàêжåâçàùèòó

êîíñòèòóöèîííûõïðàâèñâîáîäчåëîâåêàèãðàжäàíèíà.

И, áåññïîðíî, òàêèå êîíôåðåíöèè, êàê íàøà ñåãîäíÿø-

íÿÿ, èãðàюò íåìàëîâàжíóю ðîëü âôîðìèðîâàíèè

åäèíîéïîçèöèèîðãàíîâêîíñòèòóöèîííîãîêîíòðî-

ëÿâ óñïåøíîéèýôôåêòèâíîéðåàëèçàöèèçàäàч,

ñòîÿùèõïåðåäýòèìèîðãàíàìè.
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Тàêèì îáðàçîì, îñîáîå ïîëîжåíèå è ñòàòóñ Êîíñòèòó-

öèîííîãî Ñóäà Ðåñïóáëèêè Тàäжèêèñòàí â Êîíñòèòóöèè,

ïîëîжèòåëüíîå îòíîøåíèå âëàñòè è äðóãèõ âåòâåé âëàñòè ê

ýòîìó  ñóäóèïðîôåññèîíàëèçìñóäà  â èñïîëíåíèèâîçëî-

жåííûõíàíåãîïîëíîìîчèé, íåìîãóòíåâëèÿòüíàýôôåê-

òèâíóюäåÿòåëüíîñòüýòîãîîðãàíàâöåëîìè íà åãîðåøåíèÿ

èèõèñïîëíåíèåâчàñòíîñòè,òàêêàêèÊîíñòèòóöèîííûéÑóä

âõîäåðåøåíèÿïðàâîâûõâîïðîñîâïóòёìîïðåäåëåíèÿñîîò-

âåòñòâèÿ çàêîíîâ è äðóãèõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ

Êîíñòèòóöèè, áåçóñëîâíî, ïîìîãàåò Оñíîâíîìó Çàêîíó â

óêðåïëåíèèêîíñòèòóöèîííîéçàêîííîñòè,îáåñïåчåíèèïðà-

âîïîðÿäêà,çàùèòåïðàâèñâîáîäчåëîâåêàèãðàжäàíèíà.

Уòâåðжäåíèå, чòî íåçàâèñèìîìó Тàäжèêèñòàíó íåîáõî-

äèì äîñòóïíûé, ýôôåêòèâíûé, íåçàâèñèìûé è áåñïðè-

ñòðàñòíûéñóä,çëîáîäíåâíîèñåãîäíÿ.Âíàñòîÿùååâðåìÿâ

ãîñóäàðñòâåïðàêòèчåñêèíåòñôåðû,íàêîòîðóюáûíåâëèÿ-

ëà äåÿòåëüíîñòü ñóäà. Íåò ñîìíåíèé, чòî Êîíñòèòóöèîííûé

Ñóäèâïðåäüáóäåòïðèíèìàòüàêòèâíîåóчàñòèåâîáåñïåчå-

íèèâåðõîâåíñòâàÊîíñòèòóöèèèíåïîñðåäñòâåííîéðåàëèçà-

öèè åё íîðì, чòî ÿâëÿåòñÿ óñëîâèåì óñòîéчèâîñòè çàêîíà,

ïðàâîïîðÿäêà, ñïëîчåííîñòè è âçàèìîïîíèìàíèÿ, à òàêжå

ñòàáèëüíîñòèèáåçîïàñíîñòèãîñóäàðñòâàèîáùåñòâà.

Êîíñòèòóöèîííûå ðåôîðìûîò 26 ñåíòÿáðÿ 1999 ãîäà è

22èюíÿ2003ãîäà,êîòîðûåÿâëÿюòñÿÿðêèìñâèäåòåëüñòâîì

äàëüíåéøåé äåìîêðàòèçàöèè îáùåñòâåííî-ïîëèòèчåñêîé

жèçíèТàäжèêèñòàíà,âíåñëèñóùåñòâåííûéâêëàäâðàçâèòèå

ñóäåáíîéâëàñòè,âчàñòíîñòèÊîíñòèòóöèîííîãîÑóäà.

Âïðèíÿòîéâìàå2010ãîäàПðîãðàììåñóäåáíî-ïðàâî-

âîéðåôîðìûâÐåñïóáëèêåТàäжèêèñòàííà2010-2013ãîäû,

íàðÿäóñðåøåíèåìòàêèõçàäàч,êàêäàëüíåéøååñîâåðøåí-

ñòâîâàíèå ñóäåáíîé ñèñòåìû, óêðåïëåíèå åёìàòåðèàëüíîé

áàçû,ïîâûøåíèåñîöèàëüíîãîïîëîжåíèÿñóäüè,òàêжåðàñ-

ñìàòðèâàåòñÿ âîïðîñ î ðàçðàáîòêå è ïðèíÿòèè Êîíñòèòó-

öèîííîãîçàêîíàîÊîíñòèòóöèîííîìÑóäåâíîâîéðåäàêöèè.

ÄàííûéÊîíñòèòóöèîííûéçàêîíðàçðàáîòàíèçàêîíîäà-

òåëüíîéèíèöèàòèâîé ПðåçèäåíòàÐåñïóáëèêèТàäжèêèñòàí

ïðåäñòàâëåíâïàðëàìåíòðåñïóáëèêè.

26èюëÿ2014ãîäàêîíñòèòóöèîííûéçàêîíâñòóïèëâäåé-

ñòâèå.Çàêîíâíîâîéðåäàêöèèÿâëÿåòñÿïðîäîëжåíèåìðåà-

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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Н. Каðпîвич

Ñóäьÿ Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Бåëàðóñь, äîêòîð þðèäè÷åñêèõ íàóê 

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèБåëàðóñü

íàзàùèòåïðàâèñâîáîäãðàæäàí

Ñòàòüÿ 1 Êîíñòèòóöèè Ðåñïóáëèêè Бåëàðóñü ïðîâîçãëà-

øàåòÐåñïóáëèêóБåëàðóñüäåìîêðàòèчåñêèìïðàâîâûìãîñó-

äàðñòâîì.Âàжíåéøåéñîñòàâëÿюùåéïðàâîâîãîãîñóäàðñòâà

ÿâëÿåòñÿïðàâîãðàжäàííàñóäåáíóюçàùèòó.Çàùèòàïðàâè

ñâîáîä êàжäîãî êîìïåòåíòíûì, íåçàâèñèìûì è áåñïðè-

ñòðàñòíûìñóäîìâîïðåäåëåííûåçàêîíîìñðîêèãàðàíòèðó-

åòñÿñòàòüåé60ÊîíñòèòóöèèÐåñïóáëèêèБåëàðóñü.

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Бåëàðóñü, êàê ïðåä-

óñìîòðåíîñòàòüåé116Êîíñòèòóöèè,îñóùåñòâëÿåòêîíòðîëü

çà êîíñòèòóöèîííîñòüю íîðìàòèâíûõ àêòîâ â ãîñóäàðñòâå.

Пðè ýòîì â êàчåñòâå îäíîé èç åãî çàäàч ñòàòüåé 6 Êîäåêñà

Ðåñïóáëèêè Бåëàðóñü î ñóäîóñòðîéñòâå è ñòàòóñå ñóäåé

çàêðåïëåíà çàùèòà ãàðàíòèðîâàííûõ Êîíñòèòóöèåé ïðàâ è

ñâîáîäчåëîâåêàèãðàжäàíèíà.ТàêóюçàùèòóÊîíñòèòóöèîí-

íûé Ñóä îáåñïåчèâàåò, ðåàëèçóÿ ñâîè äîñòàòîчíîøèðîêèå

ïîëíîìîчèÿ,îïðåäåëåííûåóêàçàííûìÊîäåêñîì.

Ñëåäóåò îòìåòèòü, чòî â çàêîíîäàòåëüñòâå Ðåñïóáëèêè

Бåëàðóñü íå óñòàíîâëåíà âîçìîжíîñòü íåïîñðåäñòâåííîé

ïîäàчè ãðàжäàíàìè ëèáî îðãàíèçàöèÿìè èíäèâèäóàëüíîé

êîíñòèòóöèîííîéжàëîáû.Пðåäëîжåíèåîïðîâåðêåêîíñòè-

òóöèîííîñòèíîðìàòèâíîãîïðàâîâîãîàêòàâñîîòâåòñòâèèñ

чàñòüю чåòâåðòîé ñòàòüè 116 Êîíñòèòóöèè è ñòàòüåé 22

Êîäåêñà î ñóäîóñòðîéñòâå è ñòàòóñå ñóäåé âïðàâå âíåñòè â

Êîíñòèòóöèîííûé Ñóä Пðåçèäåíò Ðåñïóáëèêè Бåëàðóñü,

ПàëàòàïðåäñòàâèòåëåéÍàöèîíàëüíîãîñîáðàíèÿÐåñïóáëè-

êè Бåëàðóñü è Ñîâåò Ðåñïóáëèêè Íàöèîíàëüíîãî ñîáðàíèÿ

ÐåñïóáëèêèБåëàðóñü,ÂåðõîâíûéÑóäÐåñïóáëèêèБåëàðóñü,

ÑîâåòÌèíèñòðîâÐåñïóáëèêèБåëàðóñü.

Â òîжå âðåìÿ çàêîíîäàòåëüíî çàêðåïëåíî ïðàâî ãðàж-

äàíèîðãàíèçàöèéíàêîñâåííûéäîñòóïêêîíñòèòóöèîííîìó

ïðàâîñóäèю,íàîñíîâàíèèêîòîðîãîîíèîáðàùàюòñÿñèíè-

öèàòèâîéîïðîâåðêåêîíñòèòóöèîííîñòèàêòàââûøåíàçâàí-

íûåãîñóäàðñòâåííûåîðãàíû,ïðàâîìîчíûåíàïðàâèòüïðåä-

ëîжåíèåâÊîíñòèòóöèîííûéÑóä.

Â ðÿäå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà îáðàùàëîñü

âíèìàíèå çàêîíîäàòåëÿ íà íåîáõîäèìîñòü óñòàíîâëåíèÿ

ïðîöåäóðûðàññìîòðåíèÿóïîëíîìîчåííûìèîðãàíàìèòàêèõ

èíèöèàòèâíûõîáðàùåíèé.Âíàñòîÿùååâðåìÿýòèâîïðîñû

óðåãóëèðîâàíûâçàêîíàõÐåñïóáëèêèБåëàðóñüèðåãëàìåí-

òàõ êîëëåãèàëüíûõ îðãàíîâ. Çàêðåïëåíû ìèíèìàëüíûå òðå-

áîâàíèÿèêñàìèìèíèöèàòèâíûìîáðàùåíèÿì.Тàê,ñîãëàñ-

íîчàñòèâòîðîéñòàòüè27Çàêîíà«Оêîíñòèòóöèîííîìñóäî-

ïðîèçâîäñòâå» â èíèöèàòèâíûõ îáðàùåíèÿõ äîëжíû áûòü

óêàçàíû âîïðîñû äëÿ ñóäåáíîãî ðàçáèðàòåëüñòâà â

Êîíñòèòóöèîííîì Ñóäå, à òàêжå îáîñíîâàíèå âûâîäîâ è

ïðåäëîжåíèéèíèöèàòîðà.

Пðàâî íà èíèöèàòèâíîå îáðàùåíèå â óïîëíîìîчåííûå

îðãàíû â ïîðÿäêå êîñâåííîãî äîñòóïà ê êîíñòèòóöèîííîìó

ñóäîïðîèçâîäñòâó ðåàëèçóåòñÿ ãðàжäàíàìè äîñòàòîчíî

àêòèâíî. Íàïðèìåð, â 2014 ãîäó â Àäìèíèñòðàöèю

ПðåçèäåíòàÐåñïóáëèêèБåëàðóñü,Пàëàòóïðåäñòàâèòåëåéè

Ñîâåò Ðåñïóáëèêè, Ñîâåò Ìèíèñòðîâ ïîñòóïèëî 101 òàêîå

îáðàùåíèå.Âíèõñòàâèëèñüâîïðîñûîíåîáõîäèìîñòèïðî-

âåðêèêîíñòèòóöèîííîñòèïîëîжåíèéíîðìàòèâíûõïðàâîâûõ

àêòîâ, çàòðàãèâàюùèõ òðóäîâûå, ãðàжäàíñêèå, жèëèùíûå,

íàëîãîâûå, çåìåëüíûå ïðàâà ãðàжäàí, à òàêжå èõ ïðàâà íà

îõðàíóçäîðîâüÿ,îáðàçîâàíèå,ïðàâà,âûòåêàюùèåèçàäìè-

íèñòðàòèâíî-ïðîöåññóàëüíûõ, óãîëîâíî-ïðîöåññóàëüíûõ,

óãîëîâíî-èñïîëíèòåëüíûõîòíîøåíèé,èäðóãèå.

Â öåëîì çà áîëåå чåì 20-ëåòíèé ïåðèîä äåÿòåëüíîñòè

ÊîíñòèòóöèîííîãîÑóäàóïîëíîìîчåííûåñóáъåêòûáîëåå70

ðàçîáðàùàëèñüñïðåäëîжåíèÿìèîïðîâåðêåêîíñòèòóöèîí-

íîñòè íîðìàòèâíûõ ïðàâîâûõ àêòîâ. Â 50 çàêëючåíèÿõ

Êîíñòèòóöèîííûé Ñóä ïðèçíàë ïîëîжåíèÿ çàêîíîâ è èíûõ

íîðìàòèâíûõ ïðàâîâûõ àêòîâ íå ñîîòâåòñòâóюùèìè Êîíñ-

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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òèòóöèè,òåìñàìûìóñòðàíèâèçïðàâîâîãîïîëÿíåêîíñòèòó-

öèîííûåíîðìû,âòîìчèñëåóùåìëÿюùèåêîíñòèòóöèîííûå

ïðàâàèñâîáîäûãðàжäàí.

Âïîñëåäíèåãîäûîòóïîëíîìîчåííûõñóáъåêòîâïðåäëî-

жåíèÿïîñòóïàюòíåòàêчàñòî.Ýòîîáóñëîâëåíîðÿäîìôàêòî-

ðîâ êàê îáъåêòèâíîãî, òàê è ñóáъåêòèâíîãî õàðàêòåðà.

Íàáëюäàåòñÿ òåíäåíöèÿ ïîñòîÿííîãî ñîâåðøåíñòâîâàíèÿ

íîðìîòâîðчåñêîãîïðîöåññà,óñèëèâàåòñÿâíèìàíèåêàíàëèçó

ïîëîжåíèé àêòîâ çàêîíîäàòåëüñòâà íà ñîîòâåòñòâèå Êîíñ-

òèòóöèèåùåíàñòàäèèïîäãîòîâêèïðîåêòîâíîðìàòèâíûõïðà-

âîâûõàêòîâ.Êðîìåòîãî,îчåâèäíûåíåäîñòàòêèíîðìàòèâíûõ

ïðàâîâûõ àêòîâ, ïðåïÿòñòâóюùèå êîíñòèòóöèîííîìó ïðàâî-

ïðèìåíåíèю, íà êîòîðûå óêàçûâàåòñÿ â èíèöèàòèâíûõ îáðà-

ùåíèÿõ, óïîëíîìîчåííûå îðãàíû ñòàðàюòñÿ ñâîåâðåìåííî

óñòðàíÿòü,èñïîëüçóÿèìåюùèåñÿóíèõïîëíîìîчèÿ.

Тàê,â2014ãîäóòîëüêîïîîäíîìóèçîáðàùåíèéóïîëíî-

ìîчåííûìîðãàíîìáûëèâûÿâëåíûïðàâîâûåîñíîâàíèÿäëÿ

îáðàùåíèÿ âÊîíñòèòóöèîííûéÑóä ñ ïðåäëîжåíèåìî ïðî-

âåðêåêîíñòèòóöèîííîñòèíîðìàòèâíîãîïðàâîâîãîàêòà.

Ðàññìàòðèâàåìûé ìåõàíèçì êîñâåííîãî äîñòóïà ãðàж-

äàí ê êîíñòèòóöèîííîìó ïðàâîñóäèю ïðåäóñìàòðèâàåò,

òàêèìîáðàçîì,äîñòàòîчíîжåñòêèåâíåñóäåáíûå«ôèëüòðû»,

ïîçâîëÿюùèå èç îáùåãî êîëèчåñòâà îáðàùåíèé âûÿâëÿòü

жàëîáû,ñîäåðжàùèåïðåäìåòêîíñòèòóöèîííîãîêîíòðîëÿ.

ÂìåñòåñòåìÊîíñòèòóöèîííûéÑóäïîñòîÿííîóêàçûâàåò

íà íåäîïóñòèìîñòü ïîäìåíû îðãàíîì, óïîëíîìîчåííûì íà

îáðàùåíèåâÊîíñòèòóöèîííûéÑóä,ôóíêöèéîðãàíàêîíñòè-

òóöèîííîãîêîíòðîëÿ.Тàêàÿïîäìåíàèìååòìåñòîâñëóчàÿõ,

êîãäàâðàìêàõêîñâåííîãîäîñòóïàêêîíñòèòóöèîííîìóñóäî-

ïðîèçâîäñòâó óжå íà ýòàïå ïðåäâàðèòåëüíîé «ôèëüòðàöèè»

èíèöèàòèâíûõ îáðàùåíèé óïîëíîìîчåííûé îðãàí ðåøàåò

íåñâîéñòâåííûå åìó çàäàчè – àíàëèçèðóåò íîðìàòèâíûé

ïðàâîâîé àêò íà ïðåäìåò åãî ñîîòâåòñòâèÿ Êîíñòèòóöèè,

òîãäàêàêîíäîëжåíòîëüêîóáåäèòüñÿ,чòîïðåäìåòïðîâåðêè

íàõîäèòñÿ â êîìïåòåíöèè ÊîíñòèòóöèîííîãîÑóäà, èìåюòñÿ

îáîñíîâàííûåñîìíåíèÿâåãîêîíñòèòóöèîííîñòè.

Ñëåäóåò îòìåòèòü, чòî âîïðîñû îáåñïåчåíèÿ è çàùèòû

ïðàâ ãðàжäàí íàõîäÿòñÿ â öåíòðå âíèìàíèÿ Êîíñòèòóöèîí-

íîãîÑóäàèïðèîñóùåñòâëåíèèèìîáÿçàòåëüíîãîïðåäâàðè-

òåëüíîãîêîíòðîëÿêîíñòèòóöèîííîñòèçàêîíîâ.Âõîäåïðåä-

âàðèòåëüíîãî êîíòðîëÿ â îòíîøåíèè âíîâü ïðèíÿòûõ

Пàðëàìåíòîìçàêîíîâíàýòàïåäîïîäïèñàíèÿýòèõçàêîíîâ

Пðåçèäåíòîìóñòàíàâëèâàåòñÿèõñîîòâåòñòâèåïîëîжåíèÿì

Êîíñòèòóöèè, â òîì чèñëå îïðåäåëÿюùèì ïðàâà è ñâîáîäû

чåëîâåêàèãàðàíòèèèõðåàëèçàöèèâêàчåñòâåâûñøåéöåí-

íîñòèîáùåñòâàèãîñóäàðñòâà.

Âñëóчàåâûÿâëåíèÿâóêàçàííûõçàêîíàõïðàâîâûõïðî-

áåëîâ, ïðàâîâîé íåîïðåäåëåííîñòè è êîëëèçèé Êîíñòèòó-

öèîííûéÑóäîáðàùàåòâíèìàíèåçàêîíîäàòåëÿíàíåîáõîäè-

ìîñòü èõ óñòðàíåíèÿ. Â ñîîòâåòñòâóюùèõ ðåøåíèÿõ

ÊîíñòèòóöèîííîãîÑóäà,êàêïðàâèëî,òàêжåñîäåðжàòñÿïðà-

âîâûå ïîçèöèè, ðàñêðûâàюùèå êîíñòèòóöèîííî-ïðàâîâîé

ñìûñë íîðì âíîâü ïðèíÿòûõ çàêîíîâ, àäðåñîâàííûåïðàâî-

ïðèìåíèòåëÿì, öåëü êîòîðûõ – îáåñïåчåíèå êîíñòèòóöèîí-

íîéïðàêòèêèäåéñòâèÿýòèõçàêîíîâ,óïðåжäåíèåíåêîíñòè-

òóöèîííîãîïðàâîïðèìåíåíèÿ.

ÑîãëàñíîçàêîíîäàòåëüñòâóÐåñïóáëèêèБåëàðóñüïðàâî-

âûå ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà, ñîäåðжàùèåñÿ â åãî

çàêëючåíèÿõ è ðåøåíèÿõ, ïîäëåжàò îáÿçàòåëüíîìó óчåòó â

äåÿòåëüíîñòè ïðàâîòâîðчåñêèõ è ïðàâîïðèìåíèòåëüíûõ

îðãàíîâ.

Пðàêòèêà äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà, â õîäå

êîòîðîé ïðîâåðåíà êîíñòèòóöèîííîñòü áîëåå 750 çàêîíîâ,

ïîäòâåðжäàåò ïîëîжèòåëüíîå âëèÿíèå ïðåäâàðèòåëüíîãî

êîíòðîëÿ íà óòâåðжäåíèå êîíñòèòóöèîííîé çàêîííîñòè â

óñòàíîâëåíèè è ðåàëèçàöèè ïðàâ è ñâîáîä ãðàжäàí, â òîì

чèñëåïîâûøåíèåñòåïåíèîòâåòñòâåííîñòèïàðëàìåíòàðèåâ

çàñîáëюäåíèåêîíñòèòóöèîííûõïðèíöèïîâèíîðìïðèïðè-

íÿòèèçàêîíîâ,êàñàюùèõñÿóêàçàííûõïðàâèñâîáîä.

Ðåçóëüòàòûïðåäâàðèòåëüíîãîêîíòðîëÿôîðìèðóюòóâå-

ðåííîñòüãðàжäàíâêîíñòèòóöèîííîñòèíîðìïðèíÿòûõçàêî-

íîâ,èõäîâåðèåêçàêîíóêàêèñòèííîïðàâîâîìóàêòó, êîòî-

ðûéíåíàðóøàåò,àïîìîãàåòâïîëíîéìåðåðåàëèçîâûâàòü

êîíñòèòóöèîííûåïðàâàèñâîáîäû.

Çàäàчàì çàùèòû êîíñòèòóöèîííûõ ïðàâ è ñâîáîä ãðàж-

äàíñëóжàòòàêжåðåøåíèÿÊîíñòèòóöèîííîãîÑóäàîáóñòðà-

íåíèèâíîðìàòèâíûõïðàâîâûõàêòàõïðîáåëîâ,èñêëючåíèè

âíèõêîëëèçèéèïðàâîâîéíåîïðåäåëåííîñòè.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(70)`15

6160

Оñíîâàíèåìäëÿâîçáóжäåíèÿïðîèçâîäñòâàïîñîîòâåò-

ñòâóюùèì äåëàì ìîãóò ÿâëÿòüñÿ ïîñòóïèâøèå íåïîñðåä-

ñòâåííîâÊîíñòèòóöèîííûéÑóäîáðàùåíèÿãîñóäàðñòâåííûõ

îðãàíîâ, èíûõ îðãàíèçàöèé, à òàêжå ãðàжäàí, â òîì чèñëå

èíäèâèäóàëüíûõïðåäïðèíèìàòåëåé,ñîäåðжàùèåèíôîðìà-

öèюîíàëèчèèâíîðìàòèâíûõïðàâîâûõàêòàõïðîáåëîâ,êîë-

ëèçèéèïðàâîâîéíåîïðåäåëåííîñòè.Пðîèçâîäñòâîïîíèì

ìîжåò áûòü âîçáóжäåíî Êîíñòèòóöèîííûì Ñóäîì òàêжå ïî

ñîáñòâåííîéèíèöèàòèâå.

Âчàñòíîñòè,â2014ãîäóâÊîíñòèòóöèîííûéÑóäïîñòó-

ïèëî760  îáðàùåíèéãðàжäàíèюðèäèчåñêèõëèö.Âîáðà-

ùåíèÿõ áûëî ïîñòàâëåíî ñâûøå 800  âîïðîñîâ ïðàâîâîãî

õàðàêòåðà,âòîìчèñëåîïðîâåðêåêîíñòèòóöèîííîñòèíîðìà-

òèâíûõïðàâîâûõàêòîâ,îíåîáõîäèìîñòèâíåñåíèÿâíîðìà-

òèâíûåïðàâîâûåàêòûèçìåíåíèéèäîïîëíåíèé,óñòðàíåíèÿ

âíèõïðîáåëîâ,èñêëючåíèÿêîëëèçèéèïðàâîâîéíåîïðåäå-

ëåííîñòè, à òàêжå ñîäåðжàëèñü ïðåäëîжåíèÿ î òîëêîâàíèè

íîðìàòèâíûõ ïðàâîâûõ àêòîâ, èñïîëíåíèè è òîëêîâàíèè

ðåøåíèéÊîíñòèòóöèîííîãîÑóäà.

Тàêèì îáðàçîì, âîçìîжíîñòü íåïîñðåäñòâåííîãî îáðà-

ùåíèÿ â Êîíñòèòóöèîííûé Ñóä, âûòåêàюùàÿ èç ñòàòüè 40

Êîíñòèòóöèèîïðàâåêàжäîãîíàïðàâëÿòüëèчíûåèëèêîëëåê-

òèâíûåîáðàùåíèÿâãîñóäàðñòâåííûåîðãàíû,ðàññìàòðèâà-

åòñÿãðàжäàíàìèèèíûìèñóáъåêòàìèòàêîãîîáðàùåíèÿêàê

ñïîñîáðåàëèçàöèèèõêîíñòèòóöèîííîãîïðàâàíàñóäåáíóю

çàùèòó.

Пðèíèìàÿðåøåíèåïîäåëó îá óñòðàíåíèè â íîðìàòèâ-

íûõïðàâîâûõàêòàõïðîáåëîâ,èñêëючåíèèâíèõêîëëèçèéè

ïðàâîâîéíåîïðåäåëåííîñòè,ÊîíñòèòóöèîííûéÑóäèñõîäèò

èç òîãî, чòî ñîîòâåòñòâóюùèå íåäîñòàòêè êîíêðåòíîãî íîð-

ìàòèâíîãî ïðàâîâîãî àêòà âëåêóò òàêîå åãî èñòîëêîâàíèå è

ïðèìåíåíèå, êîòîðûå ìîãóò íàðóøèòü êîíñòèòóöèîííûå

ïðàâàè ñâîáîäû,ïðåïÿòñòâîâàòüîáåñïåчåíèю ãàðàíòèéèõ

ðåàëèçàöèè.

Оòìåчó,чòîâ2014ãîäóíàîñíîâàíèèîáðàùåíèéãðàж-

äàí è îðãàíèçàöèé Êîíñòèòóöèîííûì Ñóäîì ïðèíÿòî òðè

òàêèõ ðåøåíèÿ. Тàê, îñíîâàíèåì äëÿ âîçáóжäåíèÿ äåëà «О

ïðàâîâîéíåîïðåäåëåííîñòèâïðàâîâîìðåãóëèðîâàíèèóäî-

ñòîâåðåíèÿ ëèчíîñòè ïðè íàçíàчåíèè ïåíñèè îðãàíàìè ïî

òðóäó,çàíÿòîñòèèñîöèàëüíîéçàùèòå»ïîñëóжèëîîáðàùå-

íèåîáîòêàçåâíàçíàчåíèèïåíñèèâñâÿçèñíåïîëóчåíèåìïî

ðåëèãèîçíûìóáåжäåíèÿìïàñïîðòàãðàжäàíèíàÐåñïóáëèêè

Бåëàðóñü. Â ðåøåíèè ïî äàííîìó äåëó Ñîâåòó Ìèíèñòðîâ

ïðåäëîжåíîïðåäóñìîòðåòüïîñðåäñòâîìïðàâîâîãîðåãóëè-

ðîâàíèÿ ïîðÿäêà ïðåäñòàâëåíèÿ è îôîðìëåíèÿ äîêóìåíòîâ

äëÿ íàçíàчåíèÿ ïåíñèè âîçìîжíîñòü óäîñòîâåðåíèÿ ëèчíî-

ñòèâèñêëючèòåëüíûõñëóчàÿõíåòîëüêîïàñïîðòîìãðàжäà-

íèíà Ðåñïóáëèêè Бåëàðóñü, íî è èíûìè äîêóìåíòàìè.

Уêàçàííîåðåøåíèåíàñåãîäíÿøíèéäåíüèñïîëíåíî.

Тàêèìîáðàçîì,ÊîíñòèòóöèîííûéÑóä,èñõîäÿèçêîíñòè-

òóöèîííûõïîëîжåíèé,óñòàíàâëèâàåòïîëíîòóèÿñíîñòüïðà-

âîâîãîìåõàíèçìà,ñîäåðжàùåãîñÿâíîðìàòèâíîìïðàâîâîì

àêòå,èïðèâûÿâëåíèèïðàâîâûõïðîáåëîâ,ïðàâîâîéíåîïðå-

äåëåííîñòè è êîëëèçèé ïðåäëàãàåò íîðìîòâîðчåñêèì îðãà-

íàìèõóñòðàíèòü.

Пðè ýòîì Êîíñòèòóöèîííûé Ñóä äåéñòâóåò â ïðåäåëàõ

ñâîåãîêîíñòèòóöèîííîãîñòàòóñà,íåïîäìåíÿÿçàêîíîäàòåëÿ

èëè èíîé íîðìîòâîðчåñêèé îðãàí, íî â íåêîòîðîé ìåðå

âûïîëíÿåò ôóíêöèè «ïîçèòèâíîãî çàêîíîäàòåëÿ» ñ öåëüю

âûðàáîòêè äåéñòâåííûõ ìåõàíèçìîâ ðåàëèçàöèè êîíñòèòó-

öèîííûõïðàâèñâîáîäãðàжäàí.Ñîãëàñíîçàêîíîäàòåëüñòâó

ðåøåíèåÊîíñòèòóöèîííîãîÑóäàîáóñòðàíåíèèâíîðìàòèâ-

íûõïðàâîâûõàêòàõïðîáåëîâ,èñêëючåíèèâíèõêîëëèçèéè

ïðàâîâîé íåîïðåäåëåííîñòè ÿâëÿåòñÿ îáÿçàòåëüíûì äëÿ

ðàññìîòðåíèÿ ãîñóäàðñòâåííûìè îðãàíàìè, äîëжíîñòíûìè

ëèöàìèâñîîòâåòñòâèèñèõêîìïåòåíöèåé.

Ñëåäóåò ïðèçíàòü íàëèчèå ïåðñïåêòèâ äëÿ ñîâåðøåí-

ñòâîâàíèÿ,äàëüíåéøåãîðàñøèðåíèÿâîçìîжíîñòåéêîíñòè-

òóöèîííîãîêîíòðîëÿâðàññìàòðèâàåìîéîáëàñòè.

Тàê, â íàñòîÿùåå âðåìÿ ôàêòèчåñêè íå ðåàëèçóåòñÿ

íîðìàчàñòèâòîðîéñòàòüè112Êîíñòèòóöèè.Äàííàÿíîðìà

ïðåäóñìàòðèâàåò, чòî, åñëè ïðè ðàññìîòðåíèè êîíêðåòíîãî

äåëà ñóä ïðèäåò ê âûâîäó î íåñîîòâåòñòâèè íîðìàòèâíîãî

àêòà Êîíñòèòóöèè, îí ïðèíèìàåò ðåøåíèå â ñîîòâåòñòâèè ñ

Êîíñòèòóöèåé è ñòàâèò â óñòàíîâëåííîì ïîðÿäêå âîïðîñ î

ïðèçíàíèèäàííîãîíîðìàòèâíîãîàêòàíåêîíñòèòóöèîííûì.

Ðàáîòà ïî âûðàáîòêå è çàêîíîäàòåëüíîìó çàêðåïëåíèю

äåéñòâåííûõ ìåõàíèçìîâ ðåàëèçàöèè óêàçàííîé ñòàòüè

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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Êîíñòèòóöèè,óñòàíîâëåíèюïîðÿäêàîáðàùåíèÿñóäàîáùåé

юðèñäèêöèèâÊîíñòèòóöèîííûéÑóäñöåëüюïðîâåðêèíîð-

ìàòèâíûõ ïðàâîâûõ àêòîâ, êîíñòèòóöèîííîñòü êîòîðûõ

âûçûâàëàñîìíåíèåñóäà,èíîìóðàñøèðåíèюâîçìîжíîñòåé

êîíñòèòóöèîííîãî êîíòðîëÿ â íàñòîÿùåå âðåìÿ àêòèâíî

âåäåòñÿ.

Оòìåчóòàêжå,чòîïîèòîãàìñâîåéäåÿòåëüíîñòèÊîíñòè-

òóöèîííûé Ñóä åжåãîäíî ïðèíèìàåò ïîñëàíèå Пðåçèäåíòó

ÐåñïóáëèêèБåëàðóñüèïàëàòàìÍàöèîíàëüíîãîñîáðàíèÿî

ñîñòîÿíèè êîíñòèòóöèîííîé çàêîííîñòè â Ðåñïóáëèêå

Бåëàðóñü.

ПîñëàíèåïðåäñòàâëÿåòñîáîéîáîáùàюùèéàêòÊîíñòè-

òóöèîííîãîÑóäà.Оíîñîäåðжèòàíàëèçèçóчåííûõèðàññìîò-

ðåííûõèìäåëèìàòåðèàëîâçàïðîøåäøèéãîä.Пîèòîãàì

ýòîãî àíàëèçà Êîíñòèòóöèîííûì Ñóäîì ôîðìóëèðóюòñÿ

ñîîòâåòñòâóюùèå âûâîäû. Ãëàâíûé âûâîä, êîòîðûé äåëàåò

Êîíñòèòóöèîííûé Ñóä, – î ñîñòîÿíèè êîíñòèòóöèîííîé

çàêîííîñòè â ÐåñïóáëèêåБåëàðóñü, äîëжíûé óðîâåíü êîòî-

ðîéíåîáõîäèìäëÿäåéñòâåííîãîîáåñïåчåíèÿïðàâèñâîáîä

ãðàжäàí.

Àäðåñîâàíèå ïîñëàíèé Êîíñòèòóöèîííîãî Ñóäà Пðåçè-

äåíòóÐåñïóáëèêèБåëàðóñüèïàëàòàìПàðëàìåíòàîáóñëîâ-

ëåíî èõ îñîáûì ñòàòóñîì â ñèñòåìå ãîñóäàðñòâåííîé âëà-

ñòè.ÑîãëàñíîÊîíñòèòóöèèПðåçèäåíòÿâëÿåòñÿÃëàâîéãîñó-

äàðñòâà, ãàðàíòîì Êîíñòèòóöèè, ïðàâ è ñâîáîä чåëîâåêà è

ãðàжäàíèíà.Пàðëàìåíò –Íàöèîíàëüíîå ñîáðàíèåÐåñïóá-

ëèêè Бåëàðóñü – ïðåäñòàâèòåëüíûé è çàêîíîäàòåëüíûé

îðãàí. Â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé îíè íàäåëåíû âñåé

ïîëíîòîé íåîáõîäèìûõ ïîëíîìîчèé ïî îáåñïåчåíèю

ýôôåêòèâíîãîïðàâîâîãîðåãóëèðîâàíèÿ,ñîâåðøåíñòâîâà-

íèÿïðàâîïðèìåíèòåëüíîéïðàêòèêèâíàïðàâëåíèèçàùèòû

ïðàâ è ñâîáîä чåëîâåêà êàê âûñøåé öåííîñòè îáùåñòâà è

ãîñóäàðñòâà.Â ïîñëàíèèÊîíñòèòóöèîííîãîÑóäà, êàê ïðà-

âèëî, ñîäåðжàòñÿ òàêжå êîíêðåòíûå ïðåäëîжåíèÿ íîðìî-

òâîðчåñêèì è ïðàâîïðèìåíèòåëüíûì îðãàíàì â ýòîì

íàïðàâëåíèè.

Тàêèì îáðàçîì, Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè

Бåëàðóñü ñîñòîÿëñÿ êàê âûñøèé ãîñóäàðñòâåííûé îðãàí

ñóäåáíîãî êîíòðîëÿ çà êîíñòèòóöèîííîñòüю íîðìàòèâíûõ

63

ïðàâîâûõ àêòîâ â ãîñóäàðñòâå. Ñîçäàííûå ïðàâîâûå ìåõà-

íèçìû ñèñòåìíîãî êîíñòèòóöèîííîãî êîíòðîëÿ çàêîíîâ è

èíûõíîðìàòèâíûõïðàâîâûõàêòîâíàïðàâëåíûâïåðâóюîчå-

ðåäüíàïîâûøåíèåýôôåêòèâíîñòèêîíñòèòóöèîííîãîïðàâî-

ñóäèÿ ïî îõðàíå ïðàâ è ñâîáîä чåëîâåêà è ãðàжäàíèíà, èõ

çàùèòó êàê ôóíäàìåíòàëüíîé êîíñòèòóöèîííîé öåííîñòè

áåëîðóññêîãîîáùåñòâàèãîñóäàðñòâà.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·3(69)`15

6564

М. Клåаíдðîв 

Ñóäьÿ Êîíñòèòóöèîííîãî Ñóäà  
Ðîññèйñêîй Фåäåðàöèè,

÷ëåí-êîððåñïîíäåíò ÐÀН

Êîíñòèòóöèîííûåîñíîâûìåхàíèзìà

ñóäåáíîéâëàñòèâÐîññèéñêîéФåäåðàöèè

èïðîáëåìûåãîñîâåðшåíñòâîâàíèÿ

Íàçåìíîìøàðåíåòãîñóäàðñòâà,âêîòîðîìíåáûëîáû

ñóäîâ,âîîáùå–âïðèíöèïå-íåìîжåòáûòüãîñóäàðñòâàáåç

ãîñóäàðñòâåííûõ ñóäîâ.Â ïîñëåäíåå âðåìÿ âñå чàùå ãîâî-

ðÿò,чòîåñëèХIХâåêáûëâåêîìçàêîíîäàòåëüíîéâëàñòè,àХХ

âåê–âåêîìèñïîëíèòåëüíîéâëàñòè,òîХХIâåê–ýòîâåêâëà-

ñòèñóäåáíîé.Пîýòîìóâïîëíååñòåñòâåííî, чòîñîçäàíèåè

îáåñïåчåíèåäåÿòåëüíîñòèìåõàíèçìàïðàâîñóäèÿ–âàжíàÿ

çàäàчà ëюáîãî ãîñóäàðñòâà, è îíà ðåøàåòñÿ êàжäûì ãîñó-

äàðñòâîì ïî ñâîåìó, èñõîäÿ èç ñîáñòâåííûõ ñóâåðåííûõ

èíòåðåñîâ.Пðàêòèчåñêèâîâñåõãîñóäàðñòâàõñòàêíàçûâàå-

ìîé «ïèñàííîé» Êîíñòèòóöèåé ñòðóêòóðà ñóäåáíîé ñèñòåìû

çàêðåïëåíàâêîíñòèòóöèÿõ.Тàêжåâêîíñòèòóöèÿõïðîâîçãëà-

øåíî, чòî íåïîñðåäñòâåííî ñóäåáíóюâëàñòüîñóùåñòâëÿюò

ñóäüè. Тàêèì îáðàçîì, ìîжíî ñêàçàòü, чòî â êàжäîì ãîñó-

äàðñòâå, âêëючàÿ è ãîñóäàðñòâà ñ «íåïèñàííîé» Êîíñòèòó-

öèåé, ñóäåáíàÿ âëàñòü íåïîñðåäñòâåííî âåðøèòñÿ ñïåöè-

àëüíî äëÿ ýòîãî îòîáðàííûìè è íàçíàчåííûìè ëюäüìè -

ñóäüÿìè, îñóùåñòâëÿюùèìèâ ñïåöèàëüíîì–ïðîöåññóàëü-

íîì ðåжèìå - ïðàâîñóäèå â ñóäåáíûõ îðãàíàõ, âõîäÿùèõ â

ñóäåáíóюñèñòåìó.

Оäíàêîìåõàíèçìîðãàíèçàöèîííîãî,êàäðîâîãî,ôèíàí-

ñîâîãî,ìàòåðèàëüíî-ðåñóðñíîãî,èíôîðìàöèîííîãîèèíîãî

îáåñïåчåíèÿñóäåáíîéâëàñòèâêàжäîìãîñóäàðñòâåðàçëè-

чåí. Â îäíèõ ñòðàíàõ îí ñêîíöåíòðèðîâàí â ñïåöèàëüíîì

âëàñòíî-ãîñóäàðñòâåííîìîðãàíå,âäðóãèõñòðàíàõåãîôóíê-

öèèðàññðåäîòîчåíûâíåñêîëüêèõòàêèõîðãàíàõ,âòðåòüèõ–

ðÿäåãîâàжíåéøèõôóíêöèéäåëåãèðîâàíîðãàíàìñóäåéñêî-

ãîñîîáùåñòâàèò.ä.

Пîñàìûìïðèáëèçèòåëüíûìïîäñчåòàìâïîëîâèíåãîñó-

äàðñòâìèðàèõêîíñòèòóöèèïðîâîçãëàøàюòíàëèчèåòàêîãî

îðãàíà.Åñòüîíèâðÿäåãîñóäàðñòâ–óчàñòíèêàõÑÍÃ.Тàê,ïî

àëôàâèòó:

-âÀçåðáàéäжàíñêîéÐåñïóáëèêåñîзäàí Ñóäåáíî-ïðàвî-
вîй ñîвåò, êîòîðый Зàêîíîì  îò 28 äåêàáðÿ 2004 ã. «О Ñóäåá-
íî-ïðàвîвîì ñîвåòå» (ñ èзìåíåíèÿìè ïî ñîñòîÿíèþ íà
24.02.2015 ã.) îïðåäåëÿåòñÿ  êàê îðãàí, îñóщåñòвëÿþщèй
ôóíêöèèñàìîóïðàâëåíèÿñóäåáíîéâëàñòè,ðåøàюùèéâïðå-

äåëàõñâîèõïîëíîìîчèéâîïðîñûîáåñïåчåíèÿîðãàíèçàöèè

ñóäåáíîé ñèñòåìû è íåçàâèñèìîñòè ñóäåé, îðãàíèçàöèю

èçáðàíèÿ íà âàêàíòíûå äîëжíîñòè ñóäåé èç êàíäèäàòîâ, íå

ÿâëÿюùèõñÿ ñóäüÿìè, îöåíêè äåÿòåëüíîñòè ñóäåé, èçìåíå-

íèÿèõìåñòàðàáîòû,ïðîäâèжåíèÿïîäîëжíîñòè,ïðèâëåчå-

íèÿ ê àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè, à òàêжå äðóãèå

âîïðîñû,ñâÿçàííûåññóäàìèèñóäüÿìè;

-âÐåñïóáëèêåÀðìåíèÿñîçäàíÑîâåòïðàâîñóäèÿ,êîòî-

ðûé ïðîâîçãëàøåí íåïîñðåäñòâåííî â Êîíñòèòóöèè. Оí â

óñòàíîâëåííîì Ñóäåáíûì êîäåêñîì Ðåñïóáëèêè ïîðÿäêå:

ñîñòàâëÿåò è ïðåäñòàâëÿåò íà óòâåðжäåíèå Пðåçèäåíòó

Ðåñïóáëèêè ñïèñîê êàíäèäàòóð ñóäåé è ñïèñêè ñëóжåáíîãî

ïðîäâèжåíèÿ ñóäåé, íà îñíîâàíèè êîòîðûõ ïðîèçâîäÿòñÿ

íàçíàчåíèÿ;äàåòçàêëючåíèÿïîïðåäñòàâëåííûìêàíäèäàòó-

ðàìñóäåé;ïðåäëàãàåòêàíäèäàòóðûïðåäñåäàòåëåéèñóäåé

ÊàññàöèîííîãîÑóäà,åãîïàëàò,ïðåäñåäàòåëåéÀïåëëÿöèîí-

íîãî Ñóäà, ñóäîâ ïåðâîé èíñòàíöèè è ñïåöèàëèçèðîâàííûõ

ñóäîâ;ïîçàïðîñóПðåçèäåíòàÐåñïóáëèêèâûñêàçûâàåòìíå-

íèå ïî âîïðîñàì ïîìèëîâàíèÿ; ïðèâëåêàåò ñóäåé ê äèñöè-

ïëèíàðíîé îòâåòñòâåííîñòè; ïðåäñòàâëÿåò Пðåçèäåíòó

Ðåñïóáëèêèïðåäëîжåíèåîïðåêðàùåíèèïîëíîìîчèéñóäüè,

îäàчåñîãëàñèÿíààðåñòñóäüè,åãîïðèâëåчåíèåâêàчåñòâå

îáâèíÿåìîãî èëè åãî ïðèâëåчåíèå ê àäìèíèñòðàòèâíîé

îòâåòñòâåííîñòèâñóäåáíîìïîðÿäêåèò.ä.;

- â Ðåñïóáëèêå Êàçàõñòàí Âûñøèé Ñóäåáíûé Ñîâåò
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íàçâàíâÊîíñòèòóöèè(ñò.55)ïðèïðîâîçãëàøåíèèèììóíèòå-

òà ñóäåé, èíûå âîïðîñûåãî îðãàíèçàöèèè åãî ïîëíîìîчèÿ

çàêðåïëåíûâÇàêîíåîíåìîò17íîÿáðÿ2008ã. (ñèçìåíå-

íèÿìèïîñîñòîÿíèюíà17íîÿáðÿ2014ã).Яâëÿÿñüóчðåжäå-

íèåìáåçîáðàçîâàíèÿюðèäèчåñêîãîëèöà,îíîáåñïåчèâàåò

ãàðàíòèè íåçàâèñèìîñòè è íåïðèêîñíîâåííîñòè ñóäåé; íà

êîíêóðñíîé îñíîâå îñóùåñòâëÿåò îòáîð êàíäèäàòîâ íà

âàêàíòíûå äîëжíîñòè ñóäüè è ðåêîìåíäóåò èõ Пðåçèäåíòó

Ðåñïóáëèêè,àòàêжåðåøàåòèèíûåêàäðîâûå–âîòíîøåíèè

ñóäåéèðóêîâîäèòåëåéñóäîâ– âîïðîñû; îðãàíèçóåò ïðèåì

êâàëèôèêàöèîííûõýêçàìåíîâóãðàжäàí,èçъÿâèâøèõжåëà-

íèå ðàáîòàòü ñóäüÿìè; âûðàáàòûâàåò è âíîñèò Пðåçèäåíòó

Ðåñïóáëèêèðåêîìåíäàöèèèïðåäëîжåíèÿïîñîâåðøåíñòâî-

âàíèю ñóäåáíîé ñèñòåìû è çàêîíîäàòåëüñòâà; ïðèíèìàåò

ìåðûïîóëóчøåíèюêàчåñòâåííîãîñîñòàâàñóäåéñêîãîêîð-

ïóñà,ñèñòåìûïîäãîòîâêèêàäðîâ,ïîâûøåíèюêâàëèôèêàöèè

ñóäåéèò.ä.;

- â Ðåñïóáëèêå Ìîëäîâà ñîçäàí è äåéñòâóåò Âûñøèé

ñîâåò ìàãèñòðàòóðû, êîòîðûé â ñèëó  ñò.ñò. 122 è 123

Êîíñòèòóöèèîáåñïåчèâàåòíàçíàчåíèå,ïåðåìåùåíèå,îòêî-

ìàíäèðîâàíèåñóäåé,ïîâûøåíèåèõâäîëжíîñòèèïðèìåíå-

íèåêíèìäèñöèïëèíàðíûõìåð.Çàêîíîìîò19èюëÿ1996ã.

îá ýòîì Ñîâåòå (ñ èçìåíåíèÿìè ïî ñîñòîÿíèю íà 25 èюëÿ

2014ã.)óñòàíîâëåíî,чòîîíÿâëÿåòñÿíåçàâèñèìûìîðãàíîì,

ñîçäàííûìäëÿîðãàíèçàöèèèôóíêöèîíèðîâàíèÿñóäåáíîé

ñèñòåìû,ñëóжèòãàðàíòîìíåçàâèñèìîñòèñóäåáíîéâëàñòèè

îñóùåñòâëÿåò ñóäåáíîå ñàìîóïðàâëåíèå. Âûñøèé ñîâåò

ìàãèñòðàòóðû Ìîëäîâû âíîñèò ïðåäëîжåíèÿ Пðåçèäåíòó

Ðåñïóáëèêè èëè, ñîîòâåòñòâåííî,Пàðëàìåíòó î íàçíàчåíèè

ñóäåéíàäîëжíîñòü,ïðîäâèжåíèèèõââûøåñòîÿùóюñóäåá-

íóю èíñòàíöèю, íàçíàчåíèè íà äîëжíîñòü ðóêîâîäèòåëÿ

ñóäåáíîéèíñòàíöèèèëèîñâîáîжäåíèèîòäîëжíîñòèñóäåéè

ðóêîâîäèòåëåé ñóäåáíûõ èíñòàíöèé; ïðèíèìàåò ïðèñÿãó

ñóäåé; óòâåðжäàåò ïîëîжåíèå î ïðîâåäåíèè êîíêóðñà íà

çàìåùåíèå âàêàíòíûõ äîëжíîñòåé ñóäüè èëè ðóêîâîäèòåëÿ

ñóäåáíîéèíñòàíöèèèîáåñïåчèâàåòîðãàíèçàöèюèïðîâåäå-

íèåêîíêóðñà;ïðèìåíÿåòêñóäüÿììåðûïîîùðåíèÿ;íàçíàчà-

åòчëåíîâêîëëåãèèïîîòáîðóèêàðüåðåñóäåéèчëåíîâêîë-

ëåãèèïîîöåíêåäåÿòåëüíîñòèñóäåéâñîîòâåòñòâèèñîñâîåé
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êîìïåòåíöèåé.Êðîìåòîãî,óÑîâåòàåñòüïîëíîìîчèÿâîá-

ëàñòèíàчàëüíîéèíåïðåðûâíîéïîäãîòîâêèñóäåéèïåðñîíà-

ëàñåêðåòàðèàòàñóäåáíûõèíñòàíöèé;âîáëàñòèñîáëюäåíèÿ

äèñöèïëèíûèñóäåáíîéýòèêèèâîáëàñòèàäìèíèñòðèðîâà-

íèÿ ñóäåáíûõ èíñòàíöèé îí: çàñëóøèâàåò èíôîðìàöèю

Ìèíèñòåðñòâàюñòèöèèîäåÿòåëüíîñòèïîîðãàíèçàöèîííî-

ìó, ìàòåðèàëüíîìó è ôèíàíñîâîìó îáåñïåчåíèю ñóäåáíûõ

èíñòàíöèé; ïðåäîñòàâëÿåò åжåãîäíûå îòïóñêà ïðåäñåäàòå-

ëÿì è çàìåñòèòåëÿì ïðåäñåäàòåëåé ñóäåáíûõ èíñòàíöèé;

ðàññìàòðèâàåò, óòâåðжäàåò è âíîñèò ïðîåêòû áюäжåòîâ

ñóäåáíûõ èíñòàíöèé; åжåãîäíî ïðåäñòàâëÿåò Пàðëàìåíòó è

Пðåçèäåíòó Ðåñïóáëèêè äîêëàä î ïîðÿäêå îðãàíèçàöèè è

ôóíêöèîíèðîâàíèÿñóäåáíûõèíñòàíöèéçàïðåäûäóùèéãîä

èò.ä.;

-âÐåñïóáëèêåТàäжèêèñòàíÊîíñòèòóöèåé(ï.12ñò.69)â

чèñëå ïîëíîìîчèéПðåçèäåíòà  Ðåñïóáëèêè íàçâàíî ñîçäà-

íèåÑîâåòàюñòèöèè.Пîëíîìîчèÿåãîçàêðåïëåíûâðàçäåëå

IV Êîíñòèòóöèîííîãî  çàêîíà îò 26 èюëÿ 2014 ã. «О ñóäàõ

Ðåñïóáëèêè Тàäжèêèñòàí», ãäå Ñîâåòó юñòèöèè ïîñâÿùåíà

ãëàâà10.ÂñîîòâåòñòâèèñýòèìÇàêîíîìÑîâåòюñòèöèèêàê

êîëëåãèàëüíûéîðãàí ñîçäàåòñÿПðåçèäåíòîìÐåñïóáëèêè â

öåëÿõîðãàíèçàöèèðàáîòûñóäîâ,èõìàòåðèàëüíî-òåõíèчåñ-

êîãî îáåñïåчåíèÿ, ïîäáîðà è ïîäãîòîâêè êàíäèäàòîâ íà

äîëжíîñòüñóäüèèñóäüè-ñòàжåðà,ïîâûøåíèÿêâàëèôèêàöèè

ñóäåé,ñóäåé-ñòàжåðîâèðàáîòíèêîâàïïàðàòàñóäîâ,ïîäáî-

ðàèïðåäñòàâëåíèÿêàíäèäàòóðíàäîëжíîñòüñóäüèèîñâî-

áîжäåíèÿñóäåéîòäîëжíîñòè,îðãàíèçàöèèêâàëèôèêàöèîí-

íûõýêçàìåíîâ.Âñîîòâåòñòâèèñîñò.100ýòîãîÇàêîíàÑîâåò:

âíîñèòПðåçèäåíòóÐåñïóáëèêèïðåäñòàâëåíèÿîíàçíàчåíèè

íàäîëжíîñòüèîñâîáîжäåíèèîòäîëжíîñòèðóêîâîäèòåëåé

ñóäîâ; ïðåäëîжåíèÿ îá óчðåжäåíèè ñóäîâ; ïðåäñòàâëÿåò

ïðåäëîжåíèÿ ïî ñîâåðøåíñòâîâàíèю ñóäåáíî-ïðàâîâîé

ñèñòåìû è ñïîñîáñòâîâàíèю óêðåïëåíèÿ íåçàâèñèìîñòè

ñóäîâ; ïðåäñòàâëåíèÿ ïî ñóäîóñòðîéñòâó, чèñëåííîñòè

ñóäåé,íàðîäíûõçàñåäàòåëåéñóäîâèчèñëåííîñòèðàáîòíè-

êîâ àïïàðàòà ñóäîâ; ðàññìàòðèâàåò âîïðîñû êàäðîâîãî,

ôèíàíñîâîãî,îðãàíèçàöèîííîãîèìàòåðèàëüíî-òåõíèчåñêî-

ãîîáåñïåчåíèÿñóäîâ;âíîñèòПðåçèäåíòóÐåñïóáëèêèïðåä-

ñòàâëåíèÿ î íàãðàжäåíèè ñóäåé è ïðèñâîåíèè êâàëèôèêà-
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àêòûâïðåäåëàõïîëíîìîчèéÂûñøåãîñîâåòàюñòèöèè,âòîì

чèñëå ïðîöåäóðíûå àêòû. Пðè ýòîì àêòû Âûñøåãî ñîâåòà

юñòèöèè ìîãóò áûòü îáжàëîâàíû â ïîðÿäêå, óñòàíîâëåííîì

ÊîäåêñîìàäìèíèñòðàòèâíîãîñóäîïðîèçâîäñòâàУêðàèíû.

Ñêàçàííîå îá ýòîì âëàñòíîì ãîñóäàðñòâåííîì îðãàíå â

ãîñóäàðñòâàõ-óчàñòíèêàõÑÍÃ,ãäåîíåñòü,ïîêàçûâàåòáîëü-

øóю âàðèàòèâíîñòü åãî îðãàíèçàöèîííûõ ôîðì è ïðàâîìî-

чèé. Íå ìåíüøå ýòà âàðèàòèâíîñòü è â äðóãèõ ãîñóäàðñòâàõ

ìèðà,ðàñïîëîжåííûõíàâñåõêîíòèíåíòàõìèðà,çàèñêëючå-

íèåì Àíòàðêòèäû. Âî Фðàíöèè, íàïðèìåð, ñòàòüåé 64 åё

Êîíñòèòóöèèïðîâîçãëàøåíî:«ПðåçèäåíòÐåñïóáëèêèÿâëÿåò-

ñÿãàðàíòîìíåçàâèñèìîñòèñóäåáíîéâëàñòè.Åìóñîäåéñòâó-

åòÂûñøèéñîâåòìàãèñòðàòóðû».

Íîâäðóãîéïîëîâèíåãîñóäàðñòâìèðàòàêîãîîðãàíàíåò.

Íåò åãî è íèêîãäà íå áûëî è â ÐîññèéñêîéФåäåðàöèè, õîòÿ

àíàëèçïðîåêòîâÊîíñòèòóöèèÐîññèè1991-1993ãîäîâèôåäå-

ðàëüíîéçàêîíîïðîåêòíîéðàáîòû2000-2001ãîäîâïîêàçûâà-

åò,чòîîíòîãäàìîãáûòüâïîëíåðåàëüíîñîçäàí.Оòåãîñîç-

äàíèÿ-äâàжäûâèñòîðèèñîâðåìåííîéÐîññèè-îòêàçàëèñü

èñêëючèòåëüíî ïî ïðèчèíå îïàñíîñòè âîçëîжåíèÿ íà íåãî

ôóíêöèèíàäñóäåáíîãîâîòíîøåíèèâñåõюðèñäèêöèéîðãàíà.

Хîòÿâòåõãîñóäàðñòâàõ,ãäåîíåñòü,åãîòàêèìèñâîéñòâàìèíå

íàäåëÿюò,çàèñêëючåíèåìИíäèè,ãäå ñâîéñòâàìèíàçâàííîãî

îðãàíàíàäåëåíÂåðõîâíûéÑóäýòîãîãîñóäàðñòâà.

Êàêáûòîíèáûëî,áàçîâûåîñíîâûìåõàíèçìàñóäåáíîé

âëàñòè Ðîññèéñêîé Фåäåðàöèè, åãî ñóäîóñòðîéñòâåííàÿ,

ñóäîïðîèçâîäñòâåííàÿ è ñóäåéñêî-ñòàòóñíàÿ ñîñòàâëÿюùèå

áàçèðóюòñÿíàÊîíñòèòóöèèÐФ,âêîòîðîéíåïîñðåäñòâåííî

ñóäåáíîéâëàñòèïîñâÿùåíàñïåöèàëüíàÿãëàâà7,êðîìåòîãî,

íîðìûîñóäåáíîéâëàñòèïðîâîçãëàøåíûâîìíîжåñòâåèíûõ

âçàèìîñâÿçàííûõïîëîжåíèéÊîíñòèòóöèèÐФ.

Ìîжíî ñêàçàòü, чòî ýòè êîíñòèòóöèîííûå ïîëîжåíèÿ â

ñâîåéñîâîêóïíîñòèñîçäàюòîáùèéêàðêàñìåõàíèçìàñóäåá-

íîé âëàñòè Ðîññèè, íî íå îïðåäåëÿюò âåêòîðû ðàçâèòèÿ íè

åãîêàжäîéñîñòàâëÿюùåé,íè,âöåëîì,ñóäåáíîéâëàñòè.Ýòî

îçíàчàåò îòñóòñòâèå îôèöèàëüíîé ñòðàòåãèè åё ðàçâèòèÿ è

íåîáõîäèìîñòü ñóùíîñòíîãî èçìåíåíèÿ òåêñòà ñàìîé

Êîíñòèòóöèè ïðè  ïåðåôîðìèðîâàíèè ñòðóêòóðû ñóäåáíîé

ñèñòåìûèèíûõñîîòâåòñòâóюùèõêîíñòèòóöèîííîçíàчèìûõ

öèîííûõ êëàññîâ ñóäüÿì; ñîçäàёò ýêçàìåíàöèîííóю êîìèñ-

ñèю Ñîâåòà юñòèöèè è óòâåðжäàåò åå ñîñòàâ; óòâåðжäàåò

èíñòðóêöèюîäåëîïðîèçâîäñòâåâñóäàõ,ïîðÿäîêðàñïðåäå-

ëåíèÿ äåë ìåжäó ñóäüÿìè è Пîëîжåíèå î ñóäüå-ñòàжåðå;

óñòàíàâëèâàåò ôîðìó è ïîðÿäîê ïðåäñòàâëåíèÿ îòчåòà î

ãîäîâîéäåÿòåëüíîñòèêàжäîãîñóäüèèò.ä.;

- â Уêðàèíå Âûñøèé ñîâåò юñòèöèè ïðîâîçãëàøåí â

Êîíñòèòóöèè, à äåòàëèçèðóåò è ðàçâèâàåò êîíñòèòóöèîííûå

ïîëîжåíèÿîíåìÇàêîíУêðàèíûîò15ÿíâàðÿ1998ã.(ñèçìå-

íåíèÿìèïîñîñòîÿíèюíà21ìàÿ2015ã.).ÍàçâàííûéÇàêîí

ïðîâîçãëàøàåò, чòî ýòîò Ñîâåò ÿâëÿåòñÿ êîëëåãèàëüíûì,

ïîñòîÿííî äåéñòâóюùèì, íåçàâèñèìûì îðãàíîì, îòâåò-

ñòâåííûì çà ôîðìèðîâàíèå íåçàâèñèìîãî âûñîêîïðîôåñ-

ñèîíàëüíîãîñóäåéñêîãîêîðïóñà,ñïîñîáíîãîêâàëèôèöèðî-

âàííî,äîáðîñîâåñòíîèáåñïðèñòðàñòíîîñóùåñòâëÿòüïðà-

âîñóäèåíàïðîôåññèîíàëüíîéîñíîâå,à òàêжåçàïðèíÿòèå

ðåøåíèéîíàðóøåíèÿõñóäüÿìè(èïðîêóðîðàìè)òðåáîâàíèé

îòíîñèòåëüíîíåñîâìåñòèìîñòèè-âïðåäåëàõñâîåéêîìïå-

òåíöèè - îá èõ äèñöèïëèíàðíîé îòâåòñòâåííîñòè. Ñîâåò

юñòèöèè ÿâëÿåòñÿ юðèäèчåñêèì ëèöîì, ðàñõîäû íà åãî

ñîäåðжàíèå îïðåäåëÿюòñÿ îòäåëüíî â Ãîñóäàðñòâåííîì

áюäжåòå Уêðàèíû, è îí óòâåðжäàåò ñâîé ðåãëàìåíò. Ñîâåò

âíîñèò ïðåäñòàâëåíèÿ Пðåçèäåíòó î íàçíàчåíèè ñóäåé íà

äîëжíîñòèèëèîáóâîëüíåíèèèõñäîëжíîñòåé;ðàññìàòðèâà-

åòäåëàèïðèíèìàåòðåøåíèÿîíàðóøåíèèñóäüÿìè(èïðîêó-

ðîðàìè) òðåáîâàíèé îòíîñèòåëüíî íåñîâìåñòèìîñòè; îñó-

ùåñòâëÿåò äèñöèïëèíàðíîå ïðîèçâîäñòâî îòíîñèòåëüíî

ñóäåéÂåðõîâíîãîÑóäàУêðàèíûèñóäåéâûñøèõñïåöèàëèçè-

ðîâàííûõ ñóäîâ; ðàññìàòðèâàåòжàëîáûíà ðåøåíèÿ î ïðè-

âëåчåíèè (è îá îòêàçå â ïðèâëåчåíèè) ê äèñöèïëèíàðíîé

îòâåòñòâåííîñòè ñóäåé àïåëëÿöèîííûõ è ìåñòíûõ ñóäîâ (à

òàêжåïðîêóðîðîâ).ÂûñøèéñîâåòюñòèöèèУêðàèíûïðèíè-

ìàåòàêòû:ïðåäñòàâëåíèÿîíàçíàчåíèèñóäåé;ïðåäñòàâëå-

íèÿîáóâîëüíåíèèñóäåéñäîëжíîñòè;ðåøåíèÿîíàðóøåíèè

òðåáîâàíèéîòíîñèòåëüíîíåñîâìåñòèìîñòè;ðåøåíèÿîäèñ-

öèïëèíàðíîéîòâåòñòâåííîñòè;ðåøåíèÿïîжàëîáåíàðåøå-

íèå î ïðèâëåчåíèè ê äèñöèïëèíàðíîé îòâåòñòâåííîñòè

ñóäåé;ðåøåíèÿîïðåêðàùåíèèïîëíîìîчèéчëåíàÂûñøåãî

ñîâåòà юñòèöèè â óñòàíîâëåííûõ çàêîíîì ñëóчàÿõ; äðóãèå
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ñîñòàâëÿюùèõñóäåáíîéâëàñòè,чòîèìåëîìåñòîïðèîáъå-

äèíåíèè Âåðõîâíîãî è Âûñøåãî Àðáèòðàжíîãî ñóäîâ ÐФ â

2014ã.

Оòñóòñòâèå òàêîãî îðãàíà â Ðîññèéñêîé Фåäåðàöèè

ïðåäîïðåäåëÿåòèòîîáñòîÿòåëüñòâî,чòîñçàêîíîäàòåëüíû-

ìè èíèöèàòèâàìè, íàïðàâëåííûìè íà ñîâåðøåíñòâîâàíèå

ìíîãèõ çâåíüåâ è ñåãìåíòîâ ìåõàíèçìà ñóäåáíîé âëàñòè,

âûñòóïàåò èñïîëíèòåëüíàÿ âëàñòü, ïîñêîëüêó ó èìåюùèõ

òàêèåïîëíîìîчèÿÊîíñòèòóöèîííîãîèÂåðõîâíîãîÑóäîâÐФ

îíèîãðàíèчåíûïðàâîìâûñòóïëåíèÿñçàêîíîäàòåëüíîéèíè-

öèàòèâîé ëèøü ïî âîïðîñàì èõ âåäåíèÿ, ò.å. ïî âîïðîñàì

ëèøü êàê âûñøèõ ñóäåáíûõ îðãàíîâ, íå îëèöåòâîðÿюùèõ,

õîòÿèîñóùåñòâëÿюùèõñóäåáíóюâëàñòüñòðàíû.

Íàêîíåö, ýòî ïðåäîïðåäåëÿåò è òî îáñòîÿòåëüñòâî, чòî

íåêîòîðûåôóíêöèè,êîòîðûåáûëèáûîðãàíèчåñêèïðèñóùè

äàííîìóîðãàíóâÐîññèéñêîéФåäåðàöèè,ðàññðåäîòîчåíûâ

ðÿäå èíûõ ãîñóäàðñòâåííûõ îðãàíîâ, à òàêжå â ðÿäå äâóõ-

óðîâíåâûõ–ôåäåðàëüíîãîóðîâíÿèóðîâíÿñóáъåêòîâÐФ–

îðãàíîâ ñóäåéñêîãî ñîîáùåñòâà: ñîâåòå ñóäåé, êâàëèôèêà-

öèîííûõ êîëëåãèÿõ ñóäåéè ýêçàìåíàöèîííûõ êîìèññèÿõ ïî

ïðèåìóêâàëèôèêàöèîííîãîýêçàìåíàóêàíäèäàòîââñóäüè.

Пðè ýòîì òàêîé âàжíåéøèé äëÿ ñóäåáíîé âëàñòè Ðîññèè

äîêóìåíò, êàê êîìïëåêñíàÿ ïðîãðàììà ðàçâèòèÿ ñóäåáíîé

ñèñòåìûÐîññèèíàáîëüøîéâðåìåííîéïåðèîä(ñåéчàñäåé-

ñòâóåòòðåòüÿïîñчåòóПðîãðàììà-íà2013–2020ãîäû),ðàç-

ðàáàòûâàåòñÿÌèíèñòåðñòâîìýêîíîìèчåñêîãîðàçâèòèÿÐФ,

óòâåðжäàåòñÿ Пðàâèòåëüñòâîì ÐФ, à îòâåòñòâåííûì çà åё

ðåàëèçàöèю óòâåðжäåí ìèíèñòð ýêîíîìèчåñêîãî ðàçâèòèÿ

ÐФ.Ìîжåòáûòüïîýòîìóöåëûéðÿäïîêàçàòåëåéèèíäèêàòî-

ðîâïîýòàïíîãîðàçâèòèÿñóäåáíîéñèñòåìûýòîéПðîãðàììû

ñîäåðжèòðÿäñèñòåìíûõíåäîñòàòêîâ.

Âîîáùåжåòàêèåîïîðíûåñòîëïû,êàê:íàäåжíîå,ãàðàí-

òèðîâàííîå, ïîëíîìàñøòàáíîå ôèíàíñèðîâàíèå; äîñòàòîч-

íîå êàäðîâîå, ìàòåðèàëüíî-ðåñóðñíîå, îðãàíèçàöèîííîå,

èíôîðìàöèîííîå è èíîå îáåñïåчåíèå; âçàèìîóâÿçàííûå è

áåñïåðåáîéíî äåéñòâóюùèå ïðîöåññóàëüíî-ïðîöåäóðíûå

íîðìûâñåõîòðàñëåéçàêîíîäàòåëüñòâà;ýôôåêòèâíûåîðãà-

íèçàöèîííî-ïðàâîâûåìåõàíèçìûîòáîðàäîñòîéíûõ êàíäè-

äàòîâ â ñóäüè è íàäåëåíèÿ èõ ñóäåéñêèìè ïîëíîìîчèÿìè

íåçàâèñèìîãî îñóùåñòâëåíèÿ ïðàâîñóäèÿ, êàðüåðíîãî ïðî-

äâèжåíèÿñóäåé,îáåñïåчåíèÿñóäåéñêîãîèììóíèòåòà,îчè-

ùåíèÿèñàìîîчèùåíèÿñóäåéñêîãîêîðïóñàîòíåäîñòîéíûõ

ñóäåéñêîé ìàíòèè, èíñòèòóòîâ ãîñóäàðñòâåííîé ñëóжáû

ôåäåðàëüíûõ ãîñóäàðñòâåííûõ ñëóжàùèõ ôåäåðàëüíûõ

ñóäåáíûõ îðãàíîâ è ãîñóäàðñòâåííûõ ñëóжàùèõ ñóäåáíûõ

îðãàíîâ ñóáъåêòîâ ÐФ, äîñòîéíîãî ñîöèàëüíî-áûòîâîãî

îáåñïåчåíèÿñóäåé-îòñòàâíèêîâèò.ä.,äîëжíûíàõîäèòüñÿâ

öåíòðåâíèìàíèÿñïåöèàëüíîãîâëàñòíîãîãîñóäàðñòâåííîãî

îðãàíà,îëèöåòâîðÿюùåãîñóäåáíóюâëàñòü,ïðèýòîìÿâëÿю-

ùåãîñÿíåïðàâîïðèìåíèòåëüíûì, à ïðàâîóñòàíîâèòåëüíûì

îðãàíîì.

Ñîçäàíèå â ÐîññèéñêîéФåäåðàöèè ýòîãî îðãàíà, êàê è

ñîâåðøåíñòâîâàíèå êîíñòèòóöèîííîé è çàêîíîäàòåëüíîé

îñíîâîðãàíèçàöèèèäåÿòåëüíîñòèýòèõîðãàíîââ òåõ ãîñó-

äàðñòâàõ, ãäå îíè åñòü, âêëючàÿ ãîñóäàðñòâà – óчàñòíèêè

ÑÍÃ,íåâîçìîжíî,âîâñÿêîìñëóчàå-âåñüìàïðîáëåìàòèчíî

áåçóчåòàèàíàëèçàñîîòâåòñòâóюùåéçàðóáåжíîéèìåжäó-

íàðîäíîéïðàêòèêè.

ÂðàìêàõÑÍÃìîäåëüíûìçàêîíîòâîðчåñòâîìçàíèìàåò-

ñÿ Ìåжïàðëàìåíòñêàÿ Àññàìáëåÿ ãîñóäàðñòâ – óчàñòíèêîâ

ÑÍÃ, ãäå ðàçëèчíûõìîäåëüíûõ çàêîíîâ â ñàìûõ ðàçëèчíûõ

ñôåðàõ ïðèíÿòî óжå  íåñêîëüêî ñîòåí. Åñòü ñðåäè íèõ è

èìåюùèåîòíîøåíèåêìåõàíèçìàìñóäåáíîéâëàñòè,íàïðè-

ìåð: Ìîäåëüíûé êîäåêñ î ñóäîóñòðîéñòâå è ñòàòóñå ñóäåé

äëÿãîñóäàðñòâ–óчàñòíèêîâÑÍÃ,ïðèíÿòûéíà36-ìïëåíàð-

íîìçàñåäàíèèÌåжïàðëàìåíòñêîéÀññàìáëåèãîñóäàðñòâ–

óчàñòíèêîâÑÍÃПîñòàíîâëåíèåìîò16ìàÿ2011ã.№36-12.

Íîâýòîìâàжíîììîäåëüíîìêîäåêñåíåòíèñëîâàîáîðãàíå,

îêîòîðîìñêàçàíîâûøå.

Яâíî íàçðåëà íåîáõîäèìîñòü â ïðîâåäåíèè

ñîîòâåòñòâóюùåé íàóчíî-àíàëèòèчåñêîé, îðãàíè-

çàöèîííîéèçàêîíîïðîåêòíîéðàáîòûïîñîçäàíèю

Ìîäåëüíîãî çàêîíà î Ñîâåòå ñóäåáíîé âëàñòè

(íàçâàíèå óñëîâíîå)äëÿ  ãîñóäàðñòâ - óчàñòíèêîâ

ÑÍÃ.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Â ñâîåì ðîäå îñóùåñòâèëñÿ ïåðåõîä â ìûøëåíèè ñ

äîñòèжåíèÿ ðåçóëüòàòîâ â ëèíåàðíîì ïðîãðåññå íà íîâûé

óðîâåíü–íàîöåíêóñâîèõñåãîäíÿøíèõäåéñòâèéèïðèíÿòèå

îòâåòñòâåííîñòèçàáóäóùèåïîêîëåíèÿ.

Âîñíîâíîììåжäóíàðîäíûåäîêóìåíòûïðèíöèïäîëãî-

ñðîчíîñòè íåïîñðåäñòâåííî ñâÿçûâàëè òîëüêî ñ âîïðîñîì

ýêîëîãèè(îêðóжàюùåéñðåäîé).Íîóжåâíàчàëå21-ãîâåêà

ñîäåðжàíèå ïðèíöèïà äîëãîñðîчíîñòè áûëî ðàñøèðåíî è

åãîñòàëèàíàëèçèðîâàòüâòðåõ(êîíåчíî,âçàèìîñâÿçàííûõ)

íàïðàâëåíèÿõ - ýêîëîãèчåñêîì, ýêîíîìèчåñêîì è ñîöèàëü-

íîì.Âñåìïðèøëîñüñîãëàñèòüñÿ,чòîжåñòêèåòðåáîâàíèÿïî

îõðàíåîêðóжàюùåéñðåäûíåäîëжíûïðîòèâîðåчèòüñòðåì-

ëåíèюêâûñîêèìýêîíîìèчåñêèìðåçóëüòàòàì,äðóãèìèñëî-

âàìè, ýêîíîìèчåñêèé ðîñò íå äîëжåí äåãðàäèðîâàòü îêðó-

жàюùóюñðåäó,íîâòîжåâðåìÿäîëжåíîáåñïåчèâàòüâûñî-

êîåêàчåñòâîжèçíè.

Âòîжåâðåìÿðåàëèçàöèÿýòîãîïðèíöèïàñòàëêèâàåòñÿñ

äðóãèìè ðåàëèÿìè жèçíè è ìîãóò âîçíèêíóòü ðàçíîãëàñèÿ,

íàïðèìåð, ñ ëèчíûìèíäèâèäóàëèçìîì, ñ ðûíîчíûìèèíòå-

ðåñàìè,àòàêжåèñîñóùåñòâëåíèåìäåìîêðàòèè.Íàïðèìåð,

äåìîêðàòèчåñêè ïðèíÿòîå ðåøåíèå áåç ñîäåðжàòåëüíîãî

ÿäðàìîжåòîêàçàòüñÿäåñòðóêòèâíûìäëÿîáùåñòâàèèíäè-

âèäóóìà.

Ðåøåíèåòàêèõñèòóàöèé:(1)ïîëèòèчåñêîå–äîëãîñðîч-

íîñòü îñîçíàåòñÿ è ðàçъÿñíÿåòñÿ êàê âûñøàÿ öåííîñòü, è,

ñîîòâåòñòâåííî, çà ñчåò ïîâûøåíèÿ óðîâíÿèíôîðìèðîâàí-

íîñòè îáùåñòâåííîñòè ôîðìèðóåòñÿ îáùåñòâåííîå ñîçíà-

íèå; (2) юðèäèчåñêîå – ñîäåðжàíèå ïðèíöèïà âêëючàюò â

êîíñòèòóöèю â êàчåñòâå íàöèîíàëüíîé (ãîñóäàðñòâåííîé)

öåëèèëèêàêêîìïîíåíòêîíñòèòóöèîííûõöåííîñòåé.

Äàëåå áîëüøå  âíèìàíèÿ áóäåò óäåëåíî ïðàâîâîìó àñ-

ïåêòó.

2. Íà ìåжäóíàðîäíîì óðîâíå ïðèíöèï äîëãîñðîчíîñòè

âêëючåíâíåñêîëüêîñîòåíäîêóìåíòîâïîîêðóжàюùåéñðåäå

(íàïðèìåð,Êîíâåíöèÿîáèîëîãèчåñêîìðàçíîîáðàçèè,1992

ãîä;äëÿñòðàíБàëòèè-Оðõóññêàÿêîíâåíöèÿ,1998ãîä).Ýòîò

ïðèíöèïçàêðåïëåíòàêжåèâìåжäóíàðîäíûõäîêóìåíòàõïî

âîïðîñàìêëèìàòà (íàïðèìåð,ÐàìîчíàÿêîíâåíöèÿОðãàíè-

Г. Куòðиñ

×ëåí Ñåйìà Лàòвèйñêîй Ðåñïóáëèêè

Ïðèìåíåíèåïðèíöèïà

äîëãîñðîчíîñòèïðèðàññìîòðåíèèäåë

âÊîíñòèòóöèîííîìÑóäå

1. Пðèíöèï äîëãîñðîчíîñòè1 âñå чàùå ïîÿâëÿåòñÿ â

ñîâðåìåííûõ òåîðèÿõ, õîòÿ åãî ïðàêòèчåñêîå ïðîÿâëåíèå,

èëè,òîчíåå,ñóùåñòâîâàíèåâчåëîâåчåñêîìîáùåñòâåìîжíî

îòíåñòèêXVIIIâåêó,êîãäàðàçâèâàëàñüíàóêàëåñíîãîõîçÿé-

ñòâà è ëюäè ñòàëè ñàäèòü ëåñà äëÿ áóäóùèõ ïîêîëåíèé

(ñàäîâíèêïîíèìàåò,чòîäåðåâîíåðàñòåòòàêáûñòðî,чòîáû

îíñàìñìîãáûèñïîëüçîâàòüäðåâåñèíó).

Âîâòîðîéïîëîâèíåïðîøëîãîâåêà(70-ûåãîäûХХâåêà)

ýòîòïðèíöèïáûëïðåäñòàâëåíêàêîòâåòíàòåõíèчåñêèéïðî-

ãðåññ–áûñòðûéðîñòýêîíîìèêè, óïîòðåáëÿюùèéíåâîçîá-

íîâëÿåìûå ïðèðîäíûå ðåñóðñû. Êîíöåïöèÿ äîëãîñðîчíîãî

ðàçâèòèÿ áûëà ñôîðìóëèðîâàíà â Äîêëàäå "Íàøå îáùåå

áóäóùåå",ïîäãîòîâëåííîìÊîìèññèåéООÍïîîêðóжàюùåé

ñðåäå è ðàçâèòèю (èçâåñòåí êàê Äîêëàä êîìèññèè Бðóíäò-

ëàíä,1987)èäàëååðàçâèòàâ1992ãîäóíàÊîíôåðåíöèèООÍ

â Ðèî-äå-Жàíåéðî "Çà îêðóжàюùóю ñðåäó è ðàçâèòèå".

Äîëãîñðîчíîå ðàçâèòèå ïîäðàçóìåâàëîñü êàê "ðàçâèòèå,

êîòîðîå óäîâëåòâîðÿåò ïîòðåáíîñòè ñåãîäíÿøíåãî äíÿ, íå

ñîçäàâàÿóãðîçóäëÿ óäîâëåòâîðåíèÿíóжäáóäóùèõïîêîëå-

íèé".

72 73

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(70)`15

1 Пðèìåчàíèå: â íàçâàíèå ïðèíöèïà âëîжåíî ñîäåðжàíèå ëàòûøñêîãî
ñëîâà ilgtspēja (áóêâàëüíûé ïåðåâîä – äîëãàÿ + ñïîñîáíîñòü). Тàêîå
ïîíÿòèå èñïîëüçîâàíî è â ïåðåâîäå ïðåàìáóëû Êîíñòèòóöèè
ЛàòâèéñêîéÐåñïóáëèêè.Âîìíîãèõìåжäóíàðîäíûõäîêóìåíòàõ(âòåêñ-
òàõíàðóññêîìÿçûêå)óïîòðåáëÿåòñÿïîíÿòèå„ïðèíöèïóñòîéчèâîñòè”.
Àâòîðñчèòàåò, чòî „äîëãîñðîчíîñòü” òîчíååèïîëíååðàñêðûâàåòñóòü
äàííîãîïðèíöèïà.
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çàöèè Оáъåäèíåííûõ Íàöèé ïî èçìåíåíèю êëèìàòà, 1992

ãîä;Êèîòñêèéïðîòîêîë,1997ãîä).

Â áîëåå øèðîêîì ñìûñëå (íå òîëüêî ýêîëîãèчåñêèé

àñïåêò) ïðèíöèï äîëãîñðîчíîñòè âêëючåí è â äîêóìåíòû

Åâðîïåéñêîãîñîюçà.Тàê,âÌààñòðèõòñêîìäîãîâîðå(1992)

äîëãîñðîчíîñòüÿâëÿåòñÿîäíîéèçöåëåéÅÑ.Оñíîâûâàÿñüíà

ýòîòïðèíöèï,ðàçðàáîòàíûíàïðàâëåíèÿäîëãîñðîчíîéïîëè-

òèêèèïðèíÿòûñîîòâåòñòâóюùèåíîðìàòèâíûåäîêóìåíòû.Â

ñâîюîчåðåäü,âюäèêàòóðåÑóäàÅÑïîâîïðîñàìäîëãîñðîч-

íîñòè èìååòñÿ ðÿä ðåøåíèé (â îñíîâíîì îíè âñå-òàêè ïî

âîïðîñàìçàùèòûîêðóжàюùåéñðåäû,íîåñòüèïîñîöèàëü-

íûìèýêîíîìèчåñêèìâîïðîñàì).

Пîíÿòèå è ñîäåðжàíèå ïðèíöèïà äîëãîñðîчíîñòè îòðà-

жàюòñÿèâñîâðåìåííûõêîíñòèòóöèÿõãîñóäàðñòâ.

Íîâàÿ ïðåàìáóëà Êîíñòèòóöèè Фðàíöèè (2006) ðàñøè-

ðÿåòïîíÿòèåäîëãîñðîчíîñòè êàêïîëèòèчåñêóюëèíèюðàç-

âèòèÿôðàíöóçñêîãîãîñóäàðñòâà,êîòîðàÿюðèäèчåñêèçàùè-

ùàåìà.

ÊîíñòèòóöèÿШâåéöàðèè (1999) îïðåäåëÿåò äîëãîñðîч-

íîñòüêàêöåëüøâåéöàðñêîãî ãîñóäàðñòâà.Оòâåòñòâåííîñòü

ïåðåä áóäóùèìè ïîêîëåíèÿìè è íåêîòîðûå äðóãèå àñïåêòû

ýòîãîïðèíöèïàîòðàжåíûâïðåàìáóëåÊîíñòèòóöèè.

Лàòâèÿ òàêжå îòíîñèòñÿ ê ñòðàíàì, ãäå äîëãîñðîчíîñòü

óïîìÿíóòà âî ââåäåíèè (2014) ê Êîíñòèòóöèè. Пðèíöèï

âûäâèíóòêàê êàчåñòâåííîåòðåáîâàíèåêäàëüíåéøåìóðàç-

âèòèю(íåèçìåíÿåìîñòüжåëàíèÿíàöèèïîñâîåéãîñóäàðñò-

âåííîñòè, îáÿçàííîñòü êàжäîãî ãðàжäàíèíà è îáÿçàííîñòü

ãîñóäàðñòâà ñïîñîáñòâîâàòü äîëãîñðîчíîñòè íà åâðîïåé-

ñêîìèãëîáàëüíîìóðîâíÿõ).

ТàêжåèâÊîíñòèòóöèèÐåñïóáëèêèТàäжèêèñòàííåçàáûò

ýòîò ïðèíöèï. Тàê, âòîðîå ïðåäëîжåíèå ñòàòüè 64 ãëàñèò:

«ПðåçèäåíòÿâëÿåòñÿãàðàíòîìÊîíñòèòóöèèèçàêîíîâ,ïðàâ

èñâîáîäчåëîâåêàèãðàжäàíèíà,íàöèîíàëüíîéíåçàâèñèìî-

ñòè,åäèíñòâàèòåððèòîðèàëüíîéöåëîñòíîñòè,ïðååìñòâåí-

íîñòè è äîëãîâåчíîñòè ãîñóäàðñòâà, ñîãëàñîâàííîãî ôóíê-

öèîíèðîâàíèÿ è âçàèìîäåéñòâèÿ ãîñóäàðñòâåííûõ îðãàíîâ,

ñîáëюäåíèÿìåжäóíàðîäíûõäîãîâîðîâТàäжèêèñòàíà».

Тàêèå êîíñòèòóöèè ìîжíî îõàðàêòåðèçîâàòü ñëîâàìè

ïðåäñåäàòåëÿ Âåðõîâíîãî Ñóäà ÑШÀ Äжîíà Ìàðøàëëà

(1819): "Êîíñòèòóöèè, ðàçðàáîòàííûå ñ óчåòîì áóäóùåãî, ñ

âîçìîжíîñòüюïðèìåíèòüïðèðàçëèчíûõêðèçèñàõâñóäüáå

îáùåñòâà". Тàêàÿ êîíñòèòóöèÿ äåéñòâèòåëüíî îáðàçóåò

îñíîâíîéçàêîíãîñóäàðñòâà.

Íàøà îáÿçàííîñòü - îáÿçàííîñòü юðèñòîâ è îñîáåííî

ñóäåé êîíñòèòóöèîííûõ ñóäîâ - çàùèùàòü êîíñòèòóöèîííûå

öåííîñòèíàøèõñòðàí, êîòîðûåîòðàжåíûâîñíîâíûõçàêî-

íàõíàøèõãîñóäàðñòâ.Êîãäàìûãîâîðèìîçàùèòåïðèíöèïà

äîëãîñðîчíîñòè,ìûäóìàåìîíàøåéîòâåòñòâåííîñòèïåðåä

áóäóùèìèïîêîëåíèÿìè.

Äàëåå ïðîäåìîíñòðèðóю îïûò Êîíñòèòóöèîííîãî Ñóäà

Лàòâèè.

3.Пðåжäåâñåãî,ìîãóñîáëåãчåíèåìñêàçàòü,чòîíàìíå

ïðèøëîñü, è ÿ íàäåюñü, чòî íàì âñåì íèêîãäà íå ïðèäåòñÿ

îöåíèâàòü óãðîçó îäíîìó èç ïðàâîâûõ àñïåêòîâ äîëãîñðîч-

íîñòè-ïðàâóíàðàçâèòèå.Â1993ãîäóíàÂñåìèðíîéêîíôå-

ðåíöèè ïî ïðàâàì чåëîâåêà â Âåíå, â îäíîì èç âàжíåéøèõ

äîêóìåíòîââîáëàñòèïðàâчåëîâåêà–âÂåíñêîéäåêëàðàöèè

è â Пðîãðàììå ìåðîïðèÿòèé - âïåðâûå áûëî ïðèçíàíî, чòî

ïðàâîíàðàçâèòèåÿâëÿåòñÿíåîòъåìëåìîéчàñòüюïðàâчåëî-

âåêà.Иýòîîòíîñèòñÿêàêêîòäåëüíîìóчåëîâåêó,òàêèêîáùåñò-

âóâöåëîì.Пðàâîíàðàçâèòèåîçíàчàåòäîëãîñðîчíîñòüíàðî-

äà. À чòîáû òàêîå ðàçâèòèå ìîãëî îñóùåñòâèòüñÿ, â ïåðâóю

îчåðåäü íóжåí ìèð. Ñëåäîâàòåëüíî, ýòî îñíîâíîå óñëîâèå

äëÿ îáåñïåчåíèÿ âñåõ ïðàâ чåëîâåêà, чòîáû èõ ñîáëюäàòü,

çàùèùàòüèíàïîëíÿòüíåîáõîäèìûìñîäåðжàíèåì.

Â ïðàêòèêå Êîíñòèòóöèîííîãî Ñóäà Лàòâèè íåîáõîäè-

ìîñòü îáðàòèòüñÿ ê ïðèíöèïó äîëãîñðîчíîñòè âîçíèêëà ïî

òðåìêàòåãîðèÿìäåë.Âî-ïåðâûõ,ýòîäåëàîïðàâåíàáëàãî-

ïðèÿòíóюîêðóжàюùóюñðåäó,âî-âòîðûõ,äåëàîòåððèòîðè-

àëüíîìïëàíèðîâàíèèè,â-òðåòüèõ,äåëàâñôåðåñîöèàëüíî-

ãîïðàâà.

3.1.Êàêóжåóïîìèíàëîñü,ïðàâîíàáëàãîïðèÿòíóюîêðó-

жàюùóюñðåäó(îõðàíàîêðóжàюùåéñðåäû,ñîõðàíåíèåêëè-

ìàòà) ðàíüøå âñåõ áûëî îòíåñåíî ê ñôåðå èëè ê âîïðîñó

çàùèòûèíòåðåñîâáóäóùèõïîêîëåíèé.

Ñóäçäåñüâûñêàçàëäîñòàòîчíîìíîãîçàêëючåíèé.Оäíî

èçíèõ:
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2 ÐåøåíèåÊîíñòèòóöèîííîãîÑóäàЛàòâèè îò 24 ñåíòÿáðÿ 2008 ãîäà ïî
äåëó№2008-03-03,ï.17.2.

3 Тàìжå.

4 Тàìжå.
5ÐåøåíèåÊîíñòèòóöèîííîãîÑóäàЛàòâèèîò21äåêàáðÿ2007ãîäàïîäåëó
№2007-12-03,ï.22.

6 ÐåøåíèåÊîíñòèòóöèîííîãîÑóäàЛàòâèèîò17ÿíâàðÿ2008ãîäàïîäåëó
№2007-11-03,ï.15.

7ÐåøåíèåÊîíñòèòóöèîííîãîÑóäàЛàòâèèîò6èюëÿ2009ãîäàïîäåëó№
2008-38-03,ï.9.2.
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„Ðàñïðîñòðàíåíèå ïîíÿòèÿ äîëãîñðîчíîñòè âî âñåì

ìèðåïðåжäåâñåãîñâÿçàíîñÄåêëàðàöèåéÐèî"Çàîêðóжàю-

ùóюñðåäóèðàçâèòèå"èçàëîжåííûìèâíåéïðèíöèïàìè,â

òîìчèñëåïåðâûìïðèíöèïîì,êîòîðûéãëàñèò,чòîóñèëèÿâ

îáëàñòèäîëãîñðîчíîãîðàçâèòèÿäîëжíûáûòüîðèåíòèðîâà-

íû íà чåëîâåêà. Люäè èìåюò ïðàâî íà çäîðîâóю è ïëîäî-

òâîðíóюжèçíüâãàðìîíèèñïðèðîäîé.Âñâîюîчåðåäüòðå-

òèéïðèíöèïòðåáóåò,чòîáûïðàâîíàðàçâèòèåáûëîðåàëè-

çîâàíîòàêèìîáðàçîì,чòîïîòðåáíîñòèðàçâèòèÿíûíåøíåãî

ïîêîëåíèÿ ê îêðóжàюùåé ñðåäå â ñïðàâåäëèâîé ôîðìå

ñîãëàñîâûâàëèñüñïîòðåáíîñòÿìèáóäóùèõïîêîëåíèé”2.

3.2.ÂêîìïåòåíöèюÊîíñòèòóöèîííîãîÑóäàâõîäèòîöåí-

êà êîíñòèòóöèîííîñòè îáùåîáÿçàòåëüíûõ ïðàâèë ìåñòíûõ

ñàìîóïðàâëåíèé (îïðåäåëåííàÿ êàòåãîðèÿ ïðàâèë, êîòîðûå

ïðèíèìàюòñÿâîïðåäåëåííîìïîðÿäêåèïóáëèêóюòñÿâìàñ-

øòàáåâñåéñòðàíû).Оäíàãðóïïàòàêèõïðàâèë–ïëàíèðîâà-

íèåñîîòâåòñòâóюùåéòåððèòîðèè.

Ñóäâûñêàçàëðÿäçàêëючåíèé:

„Âòåчåíèåâðåìåíèñîäåðжàíèåïîíÿòèÿäîëãîñðîчíîñ-

òèðàçâèâàëîñü,èâíàñòîÿùååâðåìÿýòîòïðèíöèïøèðîêî

èñïîëüçóåòñÿâîìíîãèõîòðàñëÿõ,âòîìчèñëåèâòåððèòîðè-

àëüíîì ïëàíèðîâàíèè. Â êàжäîé îòðàñëè èëè ñôåðå, ãäå

èñïîëüçóåòñÿ ýòî ïîíÿòèå, ðàçðàáîòàëñÿ ñâîé ñîáñòâåííûé

ñïåöèôèчåñêèéñìûñë.Äîëãîñðîчíîñòüêàêêðèòåðèéòåððè-

òîðèàëüíîãî ïëàíèðîâàíèÿ óêðåïëåí â áîëüøèíñòâå åâðî-

ïåéñêèõñòðàíèâýòîéîáëàñòèñòàëîáùèìèñóùåñòâåííûì

ïðèíöèïîìãîñóäàðñòâ-чëåíîâÅÑ”3.

„Пðèíöèï äîëãîñðîчíîñòè íå òðåáóåò, чòîáû èíòåðåñû

îêðóжàюùåéñðåäûïðèïëàíèðîâàíèèòåððèòîðèèïðåîáëà-

äàëè íàä ýêîíîìèчåñêèìè è ñîöèàëüíûìè èíòåðåñàìè, íî

òðåáóåò,чòîáûâñåýòèèíòåðåñûóчèòûâàëèñüêàêîäèíàêîâî

âàжíûå. Пðèíöèï äîëãîñðîчíîñòè ñàì ïî ñåáå íå ïðåïÿò-

ñòâóåò ãîðîäóâûáðàòüñâîюñîáñòâåííóюìîäåëüðàçâèòèÿ,

êîòîðàÿíàïðàâëåíàíàóâåëèчåíèåïëîòíîñòèçàñòðîéêèóжå

çàñòðîåííûõ ðàéîíîâ äî òàêîé ñòåïåíè, чòîáû ñîõðàíèëñÿ

ðàçóìíûéáàëàíñìåжäóýêîëîãèчåñêèìè,ýêîíîìèчåñêèìèè

ñîöèàëüíûìèèíòåðåñàìè”4.

„И õîòÿ íîðìàòèâíûìè àêòàìè expressis verbis íå óñòà-

íîâëåíî,âñåжåñîîòâåòñòâóюùèìäîëãîñðîчíîìóðàçâèòèю

áóäåòòîëüêîòàêîåðåøåíèåîðàçâèòèèíàñåëåííûõïóíêòîâ,

чòî åùå äî íàчàëà ñòðîèòåëüñòâà çäàíèé ñîçäàåòñÿ âñÿ

íåîáõîäèìàÿ èíôðàñòðóêòóðà, ïîäêëючàюòñÿ öåíòðàëèçî-

âàííûåñèñòåìûâîäîñíàáжåíèÿèêàíàëèçàöèè,   îòõîäíîå

õîçÿéñòâî,òðàíñïîðòíàÿñèñòåìàèäîðîжíàÿèíôðàñòðóêòó-

ðà, à òàêжå äîñòóïíîñòü îáùåñòâåííûõ óñëóã. Пðîòèâîïî-

ëîжíûå äåéñòâèÿ, à èìåííî, ïîääåðжêà íåïðîäóìàííîãî

(õàîòèчíîãî) ðàçâèòèÿ íàñåëåííûõ ïóíêòîâ, âûçîâåò â áóäó-

ùåì íåîáõîäèìîñòü â çíàчèòåëüíûõ ðàñõîäàõ ñî ñòîðîíû

ìåñòíîãîìóíèöèïàëüíîãîèëèãîñóäàðñòâåííîãîáюäжåòîâ”5.

„Оäíèìèçáàçîâûõïðèíöèïîâòåððèòîðèàëüíîãîïëàíè-

ðîâàíèÿÿâëÿåòñÿïðèíöèïäîëãîñðîчíîãîðàçâèòèÿ,çàêðåï-

ëåííûéâÇàêîíå„Оáîõðàíåñðåäû”,âÇàêîíå„Оòåððèòîðè-

àëüíîì ïëàíèðîâàíèè”, à òàêжå â Çàêîíå „О ðåãèîíàëüíîì

ðàçâèòèè”. Ñóùíîñòü äîëãîñðîчíîãî ðàçâèòèÿ  ñîñòîèò â

èíòåãðèðîâàííîì è ðàâíîìåðíîì ðàçâèòèè îáùåñòâåííîãî

áëàãîñîñòîÿíèÿ,ñðåäûèýêîíîìèêè,íàïðàâëåííîåíàóäîâ-

ëåòâîðåíèå òåêóùèõ ñîöèàëüíûõ è ýêîíîìèчåñêèõ ïîòðåá-

íîñòåéíàñåëåíèÿèîáåñïåчèâàюùååñîáëюäåíèå òðåáîâà-

íèéïîîõðàíåñðåäûáåçóãðîçûïåðñïåêòèâàìóäîâëåòâîðå-

íèÿïîòðåáíîñòåéáóäóùèõïîêîëåíèé,àòàêжåîáåñïåчèâàю-

ùååñîõðàíåíèåáèîëîãèчåñêîãîìíîãîîáðàçèÿ”6.

„Ðåøåíèÿìóíèöèïàëèòåòàïîðàçâèòèюäîëжíûáûòüäîë-

ãîñðîчíûìè-òùàòåëüíîîöåíåíûèñîöèàëüíîîáîñíîâàíû”7.

„Цåëüïëàíèðîâàíèÿçàêëючàåòñÿâñîçäàíèèóñëîâèéäîë-

ãîñðîчíîãî,çäîðîâîãîèõîðîøîîðãàíèçîâàííîãîîáùåñòâà.

Тàêèìîáðàçîì,äîëãîñðîчíîåðàçâèòèåõàðàêòåðèçóåòñÿíå

òîëüêî êîìïàêòíîé ñòðóêòóðîé íàñåëåííîãî ïóíêòà, íî è

ñîõðàíåíèåìãîðîäñêîéýêîñèñòåìû.Ýòîîçíàчàåò,чòîäîë-

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(70)`15

8 ÐåøåíèåÊîíñòèòóöèîííîãîÑóäàЛàòâèèîò19íîÿáðÿ2009ãîäàïîäåëó
№2009-09-03,ï.14.

9  Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Лàòâèè îò 13 ôåâðàëÿ 2013 ãîäà ïî
äåëó№2012-12-01,ï.14.2.3.
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ãîñðîчíîå ðàçâèòèå inter alia òðåáóåò îò ïëàíèðîâùèêîâ

ðåøèìîñòè–äîïóñòèìîëèñòðîåíèåíîâûõçäàíèéèëèòðå-

áóåòñÿ áëàãîóñòðîéñòâî óжå èìåюùèõñÿ, òåì ñàìèì îáåñ-

ïåчèâàÿ óëóчøåííûå óñëîâèÿ жèçíè â ãîðîäñêîé ñðåäå è

ïîâûøåíèåêàчåñòâàжèçíè”8.

3.3. Тðåòüÿ êàòåãîðèÿ äåë, ïî êîòîðûì Ñóä ñîñëàëñÿ íà

ñîáëюäåíèåïðèíöèïàäîëãîñðîчíîñòè–äåëàâñôåðåñîöè-

àëüíûõïðàâ,âчàñòíîñòè,ñâÿçàííûåñïåíñèîííîéñèñòåìîé.

Ñóäïðèçíàë,чòîâñëóчàåîãðàíèчåíèÿîñíîâíûõïðàâ,ñîäåð-

жàùèõñÿâñòàòüå109Êîíñòèòóöèè(ïðàâîíàñîöèàëüíîåîáåñ-

ïåчåíèå),îáåñïåчåíèåжèçíåñïîñîáíîñòèñïåöèàëüíîãîáюä-

жåòàñëåäóåòïðèçíàòüëåãèòèìíîéöåëüю.Êîíêðåòíûéâûâîä:

„Çàêîíîäàòåëü íå òîëüêî èìåë ïðàâî, íî è áûë îáÿçàí

äåéñòâîâàòü èçàáîòèòüñÿîäîëãîñðîчíîñòèñèñòåìûñîöè-

àëüíîãî ñòðàõîâàíèÿ. Â ïðîòèâíîì ñëóчàå ìîжåò ñòàòü

çàòðóäíèòåëüíûì âûïîëíåíèå äðóãèõ ãîñóäàðñòâåííûõ îáÿ-

çàííîñòåé,âчèñëåêîòîðûõ–ðåàëèçàöèÿñîöèàëüíûõïðàâ.

Çàêîíîäàòåëü îáÿçàí îáåñïåчèòü äîëãîñðîчíîñòü ïåíñèîí-

íîéñèñòåìû,ãàðàíòèðóÿ,чòîïðàâîíàñîöèàëüíîåîáåñïåчå-

íèåáóäåòðåàëèçóåìîèäëÿñëåäóюùèõïîêîëåíèé(ñì.ïóíêò

22.3 ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Лàòâèè îò 26 íîÿáðÿ

2009ãîäàïîäåëó№2009-08-01).Êðîìåòîãî,íàжèçíåñïî-

ñîáíîñòü ñïåöèàëüíîãî áюäжåòà ïîâëèÿëî ïîñïåøíîå è

íåîáäóìàííîå ðåøåíèå, ïðèíÿòîå â îáëàñòè ñîöèàëüíîé

ïîëèòèêè,îáóâåëèчåíèèäîïëàòûäî70ñàíòèìîâçàêàжäûé

ãîä ñòðàõîâîãî ñòàжà (ñì. ïóíêò 31.1.2 ðåøåíèÿ

ÊîíñòèòóöèîííîãîÑóäàЛàòâèè îò 21 äåêàáðÿ 2009 ãîäà ïî

äåëó№2009-43-01)9”.

Ýòîòîëüêîêðàòêèéîáçîðòåõâîïðîñîâèäåë,ïîêîòîðûì

Êîíñòèòóöèîííûé Ñóä ïðèìåíèë ïðèíöèï äîëãîñðîчíîñòè

êàêêðèòåðèé(èëèêàêòðåáîâàíèå)ïðèîöåíêåíîðìàòèâíûõ

àêòîâ.Оäíîâðåìåííîýòîáûëàçàùèòàïðàâíàøèõëюäåé,â

òîìчèñëåèòåõ,êîòîðûååùåíåðîäèëèñü.Пðèíöèïäîëãî-

ñðîчíîñòè–ýòîïðèíöèïñóùåñòâîâàíèÿèðàçâèòèÿíàðîäàè

ãîñóäàðñòâà.
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D-М. Morar

Judge of the Constitutional Court of Romania,
Mihaela Senia Costinescu

Assistant-Magistrate-in-Chief,
Director of the President’s Office

ExceptionofUnconstitutionality

intheProtectionofthefundamentalRights

andfreedoms

I.Therelevantprovisionsconcerningthepowersofthe

ConstitutionalCourtaretheprovisionsofArticle146ofthe

RomanianConstitution.TheConstitutionalprovisionsexpressly

list11powers,amongwhichthesettlementoftheexceptions

of unconstitutionality concerning laws and Government

ordinances(thereviewofconstitutionalityoflawsaftertheir

promulgation).

The constitutional review of laws through the exception of

unconstitutionality is an a posteriori concrete review, as it

results from the constitutional conflict emerged during the law

enforcementprocess. Theexceptionof unconstitutionality can-

not be raised directly before the Constitutional Court, but only

before a court of lawor a court of commercial arbitration, irre-

spective of the stage of the dispute and of its subject-matter.

Therefore, the exception of unconstitutionality allows indirect

accesstotheConstitutionalCourt,intermediatedbythecourtsof

law.As for thesubjectsauthorizedtorequest thereferralof the

Constitutional Court through exceptions of unconstitutionality,

Law no. 47/1992 states that the exception can be raised upon

requestbyoneofthepartiesintheproceedings,bytheprosecu-

toror,exofficio,by thecourtof lawor thecourtofcommercial

arbitration. The court beforewhich an exception of unconstitu-
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tionality is raisedhas to ruleon its admissibility, through ruling,

and,iftheadmissibilitycriteriasetbylawaremet,ithastoreferto

theConstitutionalCourt.Thesecriteriaareasfollows:thesubject

of thepleaofunconstitutionalitymustbeaprovisionofa lawor

Governmentordinance,inforce,relatedtothesettlementofthe

casependingbefore the respectivecourtof law,whichhasnot

beenpreviouslyfoundunconstitutionalfollowingaconstitutional

reviewby theConstitutionalCourt.Thecourtof lawcannotdis-

misstheexceptionofunconstitutionalityasunfounded.

TheConstitutionalCourtadjudicates on the exceptions of

unconstitutionalitywithwhichitisreferredtothroughdecisionto

bepublishedintheOfficialGazetteofRomania,aftercompletion

of the procedural stages set by law, including debate in public

hearing,duringwhichthepartiesintheproceedingsinwhichthe

exceptionisraisedaresummonedtoattend.TheCourt’sdecision

isfinal,generallybindingandhaslegaleffectsonlyforthefuture.

Theprovisionsfoundasunconstitutionalceasetoproducelegal

effects.

fromthestatisticspointofview,over90%ofthereferrals

addressed to the constitutional court relate to the power con-

cerning the settlement of the exceptions of unconstitutionality.

Thepercentageofdecisionshavingascertainedtheunconstitu-

tionalityoflawprovisionsorordinanceprovisionshasvariedover

time,forexample,only1.1%in2010(18decisionsofadmission

ofexceptionsoutofa totalof1,636decisionsgiven),3.47% in

2014 (38decisionsofadmissionoutofa totalof755decisions

given),reaching5.18%in2015,calculatedby30June(26deci-

sionsofadmissionoutofatotalof501decisionsgiven).Theaver-

agecalculatedfortheentireexistenceoftheConstitutionalCourt

(June1992–June2015) is2.45%(382decisionsofadmission

outofatotalof15,603decisionsgiven).

By exercising this type of review, the Constitutional Court

thusfulfilsitsroleastheguardianoffundamentalrightsandfree-

doms.Moreover, theexception isthelegaltoolbywhichciti-

zens,whoarepartiesindisputespendingbeforecourtsof

law,canbringbeforetheConstitutionalCourt,forconduct-

ing the constitutional review, the laws applicable to their

owncase,whichtheyconsidertobecontrarytotheBasic

Law.

81

II. We consider relevant for our presentation to list several

decisions issued by the Constitutional Court of Romania,

during its recent activity, following a series of exceptions of

unconstitutionalityraisedbycitizens,selecteddependingonthe

fundamentalrightsafeguardedbytheConstitution.

1. Personal, family and private life/Secrecy of corre-

spondence/freedomofexpression (Decisionno.440of8July

2014,publishedintheOfficialGazetteofRomania,PartI,no.653

of4September2014)

Relevantconstitutionalprovisions:

-Article26:Personal,familyandprivatelife

(1)Publicauthoritiesshallrespectandprotectpersonal,fam-

ilyandprivatelife.

(2) All natural persons have the right to freely dispose of

themselvesunlesstheytherebyinfringeupontherightsandfree-

domsofothers,onpublicorder,ormorals.

-Article28:Secrecyofcorrespondence

Secrecyof letters, telegramsandotherpostalcommunica-

tions,oftelephoneconversations,andofanyotherlegalmeansof

communicationisinviolable.

-Article30:Freedomofexpression

(1)Freedomofexpressionofthoughts,opinions,orbeliefs,

andthefreedomofanycreation,bywords,inwriting,inpictures,

bysoundsorothermeansofcommunicationinpublicareinvio-

lable.[…]

(6)Freedomofexpressionshallnotbeprejudicialtothedig-

nity, honour, privacyof aperson, and to the right toone’sown

image.

The subject of the constitutional review: Law no.

82/2012 on the retention of data generated or processed by

providersofpublicelectroniccommunicationsnetworksandby

providers of publicly available electronic communications ser-

vices, as well as for amending and supplementing Law no.

506/2004onthepersonaldataprocessingandprotectionofpri-

vatelifeintheelectroniccommunicationssector.Thelawtrans-

posed into national legislation Directive 2006/24/EC of the

EuropeanParliamentandoftheCouncilof15March2006onthe

retentionofdatageneratedorprocessedinconnectionwiththe

provision of publicly available electronic communications ser-
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vices or of public communications networks and amending

Directive 2002/58/EC. The law provided for the obligation of

providers of publicly available electronic communications ser-

vicesandofpubliccommunicationsnetworkstokeep,foraperi-

odof6months,certaindatageneratedorprocessedduringtheir

activity(source,destination,date,time,durationofthecommu-

nication,communicationequipmentanditslocation)inorderto

make themavailable to criminal proceedingsbodies, courts of

lawandStatebodieswithpowersinthefieldofnationalsecurity

sothattheycouldbeusedduringtheirinvestigationactivities.It

shouldbenotedthatthedataretaineddidnotrefertothecon-

tentofthesecommunications.

The reasoning of the Constitutional Court: The Court

found the unconstitutionality of this normative act, as a whole,

basingitssolutiononthefollowingreasonsofprinciple:

First of all, the interference with the fundamental rights

regardingpersonal,familyandprivatelife,secrecyofcorrespon-

denceand freedomof expression iswide-rangingandmustbe

considered as being particularly serious, and the circumstance

thattheretentionofdataandtheirsubsequentuseareperformed

without the subscriberor registereduserbeing informedabout

this is likely togive thepersonsconcernedthefeelingthat their

privatelifemakestheobjectofaconstantmonitoring.

Secondly, the data making the object of the regulation,

althoughtheyhaveapredominantlytechnicalnature,areretained

forthesupplyofinformationonthepersonandhis/herprivatelife.

Evenif,pursuanttoArticle1(3)ofthelaw,itdoesnotapplytothe

contentofthecommunication,theotherdataretained,aimedat

identifyingtheuserandrecipientoftheinformationcommunicat-

edelectronically,ofthesource,destination,date,timeanddura-

tionofacommunication, typeofcommunication, thecommuni-

cation equipment or devices used by the user, the location of

mobile communicationequipment, lead to veryprecise conclu-

sions on the private life of the persons whose data have been

retained, conclusions thatmay relate to the habits of everyday

life, the places of permanent or temporary residence, the daily

movements or othermovements, the activities, the social rela-

tionsofthesepersonsandthesocialenvironmentsfrequentedby

them.
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Thirdly,theimpugnedlawdoesnotcontainclearandprecise

rulesregardingthecontentandapplicationof theretentionand

usemeasure,sothatthepersonswhosedatahavebeenretained

wouldbenefitofsufficientguaranteestoensureanefficientpro-

tection against abuse and against any illicit access or use.

Therefore,thelawdoesnotstipulateobjectivecriteriato limitto

theabsoluteminimumthenumberofpersonswhohaveaccess

andcansubsequentlyuse the retaineddata,and theaccessof

national authorities to the stored data is not conditioned, in all

cases,bythepriorcontrolperformedbyanindependentcourt.

On theotherhand,byanalysing thedata retentionmecha-

nism,theCourtmadeadistinctionbetweentwostages,thefirst

beingthatofdataretentionandstorage,andthesecondthatof

theaccesstothesedataandtheiruse.Thus,dataretentionand

storage,whichnaturallyisthefirstoperationfromthechronolog-

ical point of view, are incumbent upon providers of electronic

communications networks and of publicly available electronic

communicationsservices.Thisoperationisatechnicalone,being

automaticallyrealisedbasedonsoftwareprogramsaslongasthe

lawstipulatestheobligationofthesuppliersappointedbylawto

retainthesedataforaperiodof6months.Atthisstage,theiden-

tificationorlocationofthesubjectsofanelectroniccommunica-

tionisnotconcretelyrealized,followingtotakeplaceduringthe

second stage, after beingallowedaccess to thedata and their

use. TheCourt considered that itwaspreciselybecauseof the

natureandspecificsofthefirststagethatthisoperationwasnot,

initself,contrarytotherighttointimate,familyandprivatelife,or

tothesecrecyofcorrespondence,asneithertheConstitutionnor

thecase-lawoftheConstitutionalCourtdidnotforbidthepreven-

tive storage,without a specific occasion, of traffic and location

data,providedhowever that theaccess to thesedataand their

useshouldbeaccompaniedbyguaranteesandobservetheprin-

cipleofproportionality.

But, by examining the provisions concerning the access of

thejudicialbodiesandotherStatebodieswithpowersinthefield

of national security to the data stored (the second stage), the

Courtfoundthatthelawdidnotprovidefortheguaranteesnec-

essarytosafeguardtheconstitutionalrightsofthepersonswhose

datawereaccessed.TheCourt noticed thatonly theaccessof
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criminalproceedingsbodiestothedataretainedwassubjectto

thepriorauthorizationofthejudgeofrightsandfreedoms,while

State bodies with powers in the field of national security could

access thesedatawithout theauthorizationof thecourtof law.

ThiswasthereasonforwhichtheCourtconsideredthattheguar-

anteeofaneffectiveprotectionofthedatastoredagainstrisksof

abuse,aswellasagainstanyillegalaccessandusethereofwas

missing.Thisislikelytorepresentaninterferencewiththefunda-

mentalrightstopersonal,familyandprivatelifeandthesecrecy

ofcorrespondenceand,therefore,iscontrarytotheconstitution-

alprovisionsenshriningandsafeguardingtheserights.

WewouldalsoliketomentionthatDirective2006/24/ECwas

declaredinvalidthroughtheJudgmentoftheCourtofJusticeof

theEuropeanUnionof8April2014,pronouncedinthejointcases

C-293/12 – Digital Rights Ireland Ltd v. Minister for

Communications, Marine and Natural Resources and others –

andC-594/12–Kärntner Landesregierung andothers.Through

theabove-mentioned judgment, theEuropeanCourt found that

theanalyseddirectiveviolatedtheprovisionsofArticle7,Article8

and Article 52 (2) of the Charter of Fundamental Rights of the

EuropeanUnion,enshriningtherighttotheobservanceofprivate

life,torighttotheprotectionofpersonaldataandtheprincipleof

proportionality.

2. freedom of conscience (Decision no. 669 of 12

November 2014, published in the Official Gazette of Romania,

PartI,no.59of23January2015)

Relevantconstitutionalprovisions:

-Article29:Freedomofconscience

(1) Freedom of thought, opinion, and religious beliefsmay

notbe restricted inany formwhatsoever.Noonemaybecom-

pelledtoembraceanopinionorreligioncontrarytohisowncon-

victions.

(2)Freedomofconscience isguaranteed; itmustbemani-

festedinaspiritoftoleranceandmutualrespect.[…]

(6)Parentsorlegaltutorshavetherighttoensure,inaccor-

dancewiththeirownconvictions,theeducationoftheminorchil-

drenundertheirresponsibility.

Thesubjectoftheconstitutionalreview: theprovisionsof

Article18 (1) and (2)of Lawno.1/2011onnational education:
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“(1) Themaster plans of primary, secondary, upper secondary

and vocational education include Religion as a school subject,

part of the core course. Students belonging to the religious

denominations acknowledged by the State, regardless of their

number,havetheconstitutionalright toattendReligionclasses,

accordingtotheirowndenomination.

(2)Uponthewrittenrequestbytheadultstudent,respectively

bytheparentsorthelegalguardianoftheunderagestudent,the

respectivestudentmaynotattendReligionclasses.Inthiscase,the

schoolresultsarecalculatedwithouttheReligionclass.Similarlyfor

thestudentswho,forobjectivereasons,havenotbeenofferedthe

necessaryconditionsforattendingsuchclasses.”

ReasoningoftheConstitutionalCourt: TheCourtupheld

theexceptionofunconstitutionalityandfoundthattheprovisions

ofthefirstsentenceofArticle18(2)oftheLawonnationaledu-

cation no. 1/2011 were unconstitutional, for the following rea-

sons: includingReligionclassesasaschoolsubject,partof the

corecourse,isnoteoipsoaproblemlikelytoleadtotheinfringe-

mentofthefreedomofconscience,aslongastheimpugnedpro-

visionsdonotgeneratetheobligationtoattendclassesconcern-

ingaspecificreligion,contrarytoeveryone’sbeliefs.Therefore,

theCourt found that the provisions of Article 18 (1) of Law no.

1/2011 were an enshrining of the constitutional provisions of

Article32(7)underwhich“TheStateshallensurethefreedomof

religiouseducation,inaccordancewiththespecificrequirements

ofeachreligiousdenomination.Inpublicschools,religiousedu-

cation is organized and guaranteed by law”. Therefore, the

mandatorynatureofReligionclasses,asaschoolsubject,partof

thecorecourse,cannotbeopposedtostudents,butonlytothe

State,whichisboundbytheneedtoorganizereligiouseducation

byensuringteachingofReligionclassesforall18acknowledged

religiousdenominations.

ButtheCourt foundthattheway inwhichthe legislatorhas

regulated the educational offer concerning Religion classes by

thefirstphraseofArticle18(2)ofLawno.1/2011,i.e.bytheex

officioenlistingofeverystudentintheReligionclass,waslikelyto

affectthefreedomofconscience.

Initsreasoning,theCourtfoundthattheBasicLawensured

parentstherighttotheupbringingandeducationoftheirchildren

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(70)`15

86

andincludedtherighttoreligiouseducation.Therefore,theirright

topassontotheirchildrentheirownconvictionsinreligiousmat-

tersisparamount.Furthermore,parentshavetherighttoshelter

theirchildrenfromreligiousconvictions.Butthisrighttoeduca-

tiondoesnotbelongexclusively toparents,as theState,which

was entrustedwith the control on the entire education system,

hasautonomously andconcurrently undertaken its owneduca-

tionalmission,inadditiontothatofparents,beingboundtosetup

thenecessarylegislativeandinstitutionalframeworkonlyinsofar

asapersonshowsthedesiretostudyorembracetheteachings

of a certain religious denomination or faith. But, a person can

undernocircumstancebeenlistedexofficioinReligionclasses,

having,ab initio, toprotectorsafeguard the freedomofhis/her

consciousness,becausesuchanapproachwouldbecontraryto

the State’s negative obligation who, based on this obligation,

cannotimposethestudyofreligion.Consequently,itisonlyafter

the expression of the adult student’swish, or, respectively, the

parents’orthelegalguardian’swish,inthecaseofunderagestu-

dents,toappropriate,throughstudy,thespecificthesesofacer-

tainreligiousdenomination,thattheState’spositiveobligationto

ensuretheabove-mentionednecessaryframeworkintervenes.

The Court concluded that the free expression of one’s

optionsnecessarilyimpliedtheperson’sinitiativeinthesenseof

attendingReligionclasses,andnotasilentagreementorexplicit

refusal.Theexpressionofanopinionfromtheperspectiveofthe

constitutionalprovisionsonthefreedomofconscienceandreli-

gion, applicable in the field of religious education,must always

haveapositivemeaning (thepersonchooses to study religion)

andnotanegativeone(thepersonchoosesnottostudyreligion),

because,inthesecondhypothesis,thepersonisdeemedashav-

ingalreadyexpressedhis/heroptiontostudy,havingtoact,ata

laterstage,inordertobeexcludedfromthestudygroup.Sucha

regulation is nothing more than a constraint on a person for

expressinganoption,whichisdeplanocontrarytothefreedomof

conscienceenshrinedbytheConstitution.

Inconclusion, theCourtstated that, inorder tohavea full

compliancewiththefreedomofconscienceandreligion,implying

thefreedomtobelongornottoareligion,enshrinedbyArticle29

(1),(2)and(6)oftheConstitution,thelegislatorwasboundbya
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dutyofneutralityandimpartiality,grantingparents,thelegalrep-

resentativesofunderagestudents,respectivelytheadultstudent,

thepossibilitytorequestattendanceofReligionclasses.

3.freedomofassociation (Decisionno.75of26February

2015,publishedintheOfficialGazetteofRomania,PartI,no.265

of21April2015)

Relevantconstitutionalprovisions:

- Article40:Freedomofassociation

(1)Citizensmay freelyassociate intopoliticalparties, trade

unions,employers’associations,andotherformsofassociation.

[…]

Thesubjectoftheconstitutionalreview: theprovisionsof

Article19(3)oftheLawonpoliticalpartiesno.14/2003,regulat-

ingtheconditionsforestablishingapoliticalparty,wordedasfol-

lows: “(3) The listmust include at least 25,000 foundingmem-

bers,domiciled inat least18of thecountry’scountiesand the

MunicipalityofBucharest,butnotlessthan700peopleforeach

ofthesecountiesandtheMunicipalityofBucharest.”

Reasoningof theConstitutionalCourt: theCourt exam-

inedwhetherornot the requirementsof thenumerical criterion

andterritorialdispersion,asareferencethresholdfortherepre-

sentativenessof thepoliticalpartyundergoing registration,met

therequirementsofproportionalityandnecessityinademocratic

society,particularlyinthecontextofthecontemporaryRomanian

society.

Byexamining the reasonspresentedby the legislatorupon

theadoptionofLawno.14/2003,theConstitutionalCourtfound

thattheynolongermetthecurrentstageoftheRomaniansoci-

ety,markedbyapoliticalandhistoricalevolutionwhichwasnor-

malforademocracysetupattheendof1989.Thus,iftheriskof

creatinga veryhighnumberofpoliticalparties,of a “deprecia-

tion”of the ideaofpoliticalparty,ofdividingtheirparliamentary

representationandofanexcessiveburdenontheStatebudget,

determinedby their public financing, used tobeanacceptable

justificationinthesocialandpoliticalcontextofthe1990’s,these

motivationsarenolongeractual.Initsanalysis,theConstitutional

Court also considered the case-law of the European Court of

HumanRights,respectivelythefactthatthiscourtexpressedits

convictionthat,intime,thegeneralrestrictionsforpoliticalparties
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would become harder and harder to explain, a case-by-case

analysisthusbecomingnecessaryandpreferable,byconsidering

thepoliticalagendaofeachparty,insteadofperceivingacertain

categoryortypeofpartiesasathreat(seetheJudgmentof27

April 2010, issued in the Case of Tănase v. Moldova and the

Judgementof24June2008,issuedintheCaseofAdamsonsv.

Latvia).Moreover,theCourtalsomentionedtherelevantcase-law

of the European Court of Human Rights accepting, with big

reserves, certain restrictionsconcerning somebasic conditions

fortheestablishmentand/orfunctioningofapoliticalparty,which

meansthattheexistenceofsuchexcessivelimitationsatthelevel

oftheformalconditionsisnotaccepted,allthemoresoasthey

are imposed precisely for the purpose of registering a political

party,so,apriori,onanyformofconcretemanifestationsofthe

organisation having this particular statute. By ascertaining the

violationofArticle11oftheConvention,theEuropeanCourtcon-

sideredthat“ameasureasdrasticastherefusaloftheapplicants’

applicationtoregisterthePCNasapoliticalparty,beforeitsactiv-

itieshadevenstarted,isdisproportionatetotheaimpursuedand

consequently unnecessary in a democratic society” (see

Judgement of 3 February 2005, issued in the Case of Partidul

Comuniştilor(Nepecerişti)andUngureanuv.Romania).

In conclusion, the Constitutional Court considered that the

requirementsimposedbylawfortheestablishmentofapolitical

partywereexcessive,sothatthefairbalancebetweencollective

andindividual interestsisbroken, insofaras,throughthecondi-

tionofahighrepresentativeness,thesubjectiverightoftheper-

sonsinterestedinestablishingapoliticalpartyisdrasticallylimit-

ed.Moreover,inordertoestablishandmaintainthefairbalance,

thelegislatormustinterfereaslittleaspossibleinthefreedomof

association.Or,inthiscase,theconditionoftheminimumnum-

ber of founding members and their territorial dispersion has

exceeded the fair and right in relation to the fundamental right

protected – the freedom of association. Therefore, the Court

upheld theexceptionofunconstitutionality,considering that the

requirementsofthelawcannotcanceltheveryessenceoflaw,in

thesenseofeliminatingtherealandeffectivepossibilitiestoexer-

cisethefreedomofassociation.
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4.Righttoafairtrial(Decisionno.599of21October2014,

publishedintheOfficialGazetteofRomania,PartI,no.886of5

December2014;Decisionno.641of11November2014,pub-

lished in the Official Gazette of Romania, Part I, no. 887 of 5

December2014)

Relevantconstitutionalprovisions:

-Article21:Freeaccesstojustice

(1)Everypersonisentitledtoaddressthecourtsinorderto

defendhisrights,freedomsandlegitimateinterests.[…]

(3) Parties shall be entitled to a fair trial and to have their

casessolvedwithinareasonableterm.[…]

Thesubjectoftheconstitutionalreview:provisionsofthe

CriminalProcedureCodeconcerningtheproceedingsbeforethe

pre-trialjudge.TheNewCriminalProcedureCode,whichentered

intoforceon1February2014,hasintroducedinthecriminalpro-

cedural legislation a new judicial function, prior to the first

instancejudgement, i.e.thepre-trial judge.Themainpowersof

thepre-trial judgeare to verify the lawfulnessof the indictment

orderedbytheprosecutorandtoverifythelawfulnessoftheevi-

dencegatheredandtheproceduralactsundertakenbythecrim-

inalprosecutionbodies,powersthatusedtobelong,intheprevi-

ousregulation,tothecourtoflawsettlingthecaseonthemerits,

respectivelydecidingabouttheguiltorinnocenceoftheaccused.

Thecourtoflawusedtoruleontheabove-mentionedaspectsin

publichearing,withtheparticipationoftheprosecutorandofthe

parties,throughanadversarialandoralprocedure.

Accordingtothenewregulation,thepre-trialjudgeruleson

the lawfulness of the evidence gathered and of the indictment

ordered in thecouncil chamber,without theparticipationof the

prosecutorandtheparties,andtheaspectsthussettledcanno

longerbeexaminedbythecourtadjudicatingonthemeritsofthe

caseatalaterstage.Theauthorsoftheexceptionsofunconstitu-

tionalityhavechallengedthelackofanadversarialandoralnature

oftheproceedingsinthepre-trialchamber.

Reasoning of the Constitutional Court: while examining

the exception, the Court found that the activity of the pre-trial

judgedidnotconcernthemeritsof thecase,astheprocedural

actexercisedbyhim/herdoesnot leadtoapositiveornegative
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decisionontheessentialelementsoftheconflict:offence,person

andguilt.However,departingfromthescopeoftheprovisionsof

Article 21 (3) of the Basic Law on all disputes and having also

regard to the provisions of Article 20 of the Constitution and

Article53of theConvention for theProtectionofHumanRights

andFundamentalFreedoms,theCourtfoundthattheprovisions

ofArticle6oftheConventionmustbeobservedbythelegislator

alsowhenregulating inthefieldofcriminalproceedingsthatdo

notaddressthesubstanceofthecase,includingasregardsthe

proceedingsinthepre-trialchamber.

So,as regards theadversarialprinciple, theCourtobserved

thatthisconceptwasdefinedinthedoctrineastherightofeach

partytoparticipate inthepresentation,advocacyandsupportof

his/herclaimsordefences,andtherighttodiscussandfightthe

claimsandevidenceoftheotherparty.Thus,theadversarialprin-

cipleisprimarilyagenuineopportunitytodiscussbeforeajudge

everythingbroughtforwardinlaworinfactbytheadversaryand

everythingsubmittedbyhim/her,evidenceorotherdocuments.In

termsofhumanrightsprotection,theadversarialprincipleisapart

of theprincipleofequalityofarmsandof theright toa fair trial.

Thus,theEuropeanCourtofHumanRightsruledthatequalityof

armswasan inherent featureof a fair trial,which requiredeach

partytobegivenareasonableopportunitytopresenthis/hercase

underconditionsthatdonotplacehim/herinacleardisadvantage

compared to his/her counterpart (Judgement of 16 November

2006, issued in the Case of Klimentyev v. Russia). [...]

Furthermore,theEuropeancourthasalsoheldthatafundamental

aspectoftherighttoafairtrialwasthat,incriminalmatters,every-

thing,includingtheproceduralelements,shouldtakeplaceinan

adversarialmanner;theremustbeequalityofarmsbetweenpros-

ecutionanddefence.Therighttoanadversarialtrialmeans,ina

criminalcase,thatboththeprosecutorandtheaccusedaregiven

theopportunitytobeinformedofandtocommentonalltheevi-

denceadducedorobservationsfiledbytheotherpartywithaview

to influencing the court’s decision (Judgement of 16 February

2000intheCaseofRoweandDavisv.theUnitedKingdom).

Concerningtherighttohearing,theCourtnotesthatonlyin

oraldiscussionscouldtheprocessbeeffectivelypursued,inallits

stages,by theparties.The right toahearingalsopresupposes

therightoftheaccused,ofthecivilpartyandoftheparty liable

undercivillawtobepresentincourt.Thisprincipleensuresdirect

contactbetweenthejudgeandtheparties,andthusthesubmis-

sionsmadebythepartiescomplywithaspecificorder,thusfacil-

itating the correct determination of the facts. The Court also

noted that the regulation of the pre-trial chamber proceedings

resultedintheimpossibility,forthejudgeatthisstage,toadmin-

isterevidenceinordertoestablishthelawfulnessoftheevidence

administered during criminal prosecution, in the absence of an

adversarialprocedureororalarguments,theonlywayforhim/her

beingaformalascertainingof the lawfulnessof theevidenceor

theneedtoexcludesomeofthem.

Inconclusion,theCourtconsideredthattheoutcomeofthe

pre-trialproceedingsconcerningthe lawfulnessoftheevidence

gathered and the procedural acts undertaken by the criminal

prosecution bodies had a direct influence on the course of the

proceedingson thesubstanceandcouldbedecisive fordeter-

miningtheguiltor innocenceof theaccused.However, thefact

thatthepre-trialchamberproceedingswereregulatedsoastobe

conducted without the participation of the prosecutor and the

partiesmadetheCourttoupholdtheexceptionofunconstitution-

alitybecausethelegislatorhasinfringedtherightofthepartiesto

afairtrial in itscomponentconcerningtheadversarialprinciple,

theoralargumentsandequalityofarms.

5. Right to property (Decision no. 356 of 25 June 2014,

publishedintheOfficialGazetteofRomania,PartI,no.691of22

September2014)

Relevantconstitutionalprovisions:

-Article44:Righttoprivateproperty

(1)Therighttoproperty,aswellasthedebtsincurringonthe

Stateareguaranteed.Thecontentandlimitsoftheserightsshall

beestablishedbylaw.

(2)Privateproperty isequallyguaranteedandprotectedby

law,irrespectiveofitsowner.[…]

(8) Lawfully acquired wealth may not be confiscated.

Lawfulnessofacquirementshallbepresumed.

(9)Anygoods intended for,usedor resulting fromcriminal

offences ormisdemeanoursmay be confiscated only in accor-

dancewiththeprovisionsofthelaw.
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Thesubjectoftheconstitutionalreview:theprovisionsof

Article 1182 of the 1969 Criminal Code, worded as follows:

“Extended confiscation shall be ordered where the following

cumulative conditions are fulfilled: a) the value of the property

acquiredbythesentencedpersonoveraperiodof5yearsprior

and,ifnecessary,afterthetimewhentheoffencewascommitted,

untilthedateofissuingofthedocumentinstitutingtheproceed-

ings,clearlyexceedstherevenueslawfullyobtainedbyhim/her”.

Theinstitutionoftheextendedconfiscationwasintroducedin

the Romanian criminal legislation in 2012, as a custodialmea-

sure.Uptothatmoment,theRomanianCriminalCodeonlyregu-

latedthespecialconfiscation,andatpresent,thetwomeasures

co-exist.Unlikespecialconfiscationreferringmainlytothecon-

fiscationofthegoodsusedforcommittingthecrimeorobtained

by committing a crime for which the person is convicted, the

extendedconfiscationconcernsthegoodsobtainedbycommit-

tingcriminaloffences,withoutthepersonconcernedhavingtobe

convictedforhavingcommittedthecrimeshavinggeneratedthe

goods.Thus,if,whenconvictingapersonforhavingcommitteda

crimeandwhenapplyingthemeasureofthespecialconfiscation

ofthegoodsresultingfromtherespectivecrime,thecourtfinds

thatthevalueofthegoodsobtainedbythepersonconvictedover

aperiodof5yearspriorand,ifnecessary,afterhavingcommitted

thecrime,obviously exceeds the revenues lawfully obtainedby

thisperson,andisconvincedthatthesegoodscomefromcrimi-

nalactivitiesaswell,similartothosehavingledtotheconviction

butforwhichaconvictionsentence isnot issued,canapplythe

measureoftheextendedconfiscationinrelationtothosegoods.

The author of the exception of unconstitutionality has

claimed that the legal provisions regulating the measure of

extendedconfiscationwerecontrarytotheconstitutionalguaran-

teeoftherighttoprivateproperty,respectivelythepresumption

ofthelawfulacquisitionofwealth,foraslongasthereisnoexplic-

itevidenceprovingthecommissionofanillegalfact,respectively

ofacrime.

ReasoningoftheConstitutionalCourt:Initsanalysis,the

Court drewadistinctionbetween twocategoriesof rights fore-

seenintheFundamentalLaw,namely:absoluterights(e.g.right

to life and right to physical and mental integrity), that State
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authorities cannot affect under any circumstances, and relative

rights, whose exercise may be restricted under certain condi-

tions. The Court noted that the right to property was not an

absolute right,butwasconfiguredby theprovisionsof the law,

layingdownlimitsforitsexerciseandconstitutingtheexpression

ofacombinationbetweentheindividualinterestoftheholderand

the collective or general interests. At the same time, the pre-

sumptionof the lawfulacquisitionofwealth,which isoneof the

constitutional guarantees of the right to property, requires, in

whatconcernsthewealthofaperson,toproveitslawfulacquisi-

tion.Therefore,sincetherighttopropertyisnotanabsoluteright,

it cannot be claimed that a guarantee of this right may be

absolute.

Asfortheburdenofproofofextendedconfiscation,theCourt

showed that the rebuttable nature of the presumption of lawful

acquisitionofwealthdidnot lead toa reversalof theburdenof

proof, so the principle actori incumbit probatio remains fully

applicable,whichmeansthat the judicialbodiesmustprovethe

illicitnatureofwealthacquisition.Moreover,theCourtnotedthat

theburdenofproofhadspecificfeaturesinthesensethat,onthe

onehand,wecouldnoticea“relaxation”inrelationtotheproofof

specificfactsoractssimilartothosehavingledtotheconviction,

and,on theotherhand,a “division”of theburdenofproof, the

personinquestionhavingthepossibilitytoprovethelawfulnessof

his/her assets. However, the Court retained that “relaxation”

referredonlytotheprovingoffactsoractssimilartothosehaving

ledtotheconviction,thecourthavingonlytobeconvincedthat

therespectiveassetsresultfromcriminalactivities,withoutbeing

necessary tohaveasentenceofconviction for thesefacts,and

notthatthis“relaxation”referredtoprovingtheillicitnatureofthe

goodsacquired.

Thus, in relation to the establishment of the standard of

proof,theConstitutionalCourtheldthatitmustnotbeassumed

that thepresumptionof the lawful acquisitionofwealthmaybe

rebuttedonlybyevidence,namelybyprovingthatthegoodscon-

cernedcome from theproceedsof acrime.Should thisbe the

approach,extendedconfiscationwouldbelackingallreasonsto

exist, because, if this leads to proving any crime generating

assets, it would finally lead to the conviction of the author for
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theseacts,thereforetothespecialconfiscationoftheassetsthus

obtained,andextendedconfiscationwouldthusbecomeuseless.

Therefore, a rebuttable legal presumptionmay be rebutted not

onlybyevidencebutalsobymerepresumptions,theCourtstat-

ing that the presumption introduced by Article 44 (8) of the

Constitutiondoesnotpreventtheinvestigationoftheillicitnature

ofwealthacquisition,whichmeansthatthispresumptionisnotan

absoluteone.

However,theCourtretainedthattheuseofpresumptionsin

confiscationproceduresmustbeaccompaniedbycertainguar-

antees,whichare intendedtoprotect therightsof thedefence.

This was also acknowledged by the European Court of Human

Rights,whichstatedthat,onlyinthesecircumstances,thepracti-

cal implementation of the various national provisions allowing

extended confiscation was compatible with the concept of fair

trial, with the presumption of innocence, with the protection of

property, and includedconfiscationaspartof thecriminal sen-

tencesreferredtobyArticle7oftheConvention(see,tothispur-

pose, the Judgement of 23 September 2008 in the Case of

GraysonandBarnhamv.theUnitedKingdom,theJudgementof

5 July 2001 in the Case of Phillips v. the United Kingdom, the

Judgementof1March2007,issuedintheCaseofGeeringsv.the

Netherlands,aswellastheJudgementof10May2012,issuedin

theCaseofSudFondi-S.R.L.andothersv.Italy).

Consequently,theConstitutionalCourtfoundthatthenation-

al provisions on extended confiscation covered the guarantees

identifiedinthecase-lawoftheEuropeancourt.Thus,themea-

sureofextendedconfiscationisorderedbyacourtoflaw,based

onitsconvictionthatthegoodssubjecttoconfiscationcomefrom

criminal activities, resultingaftergoing throughapublic judicial

procedure,duringwhich therespectivepersonshaveaccess to

thefileandtheargumentsoftheprosecutionandhavethepossi-

bilitytoproposeevidenceandtheproofthattheyconsidernec-

essary. For these reasons, the Court found that the impugned

legalprovisionswerenotcontrarytotheprovisionsofArticle44

(8)oftheBasicLaw,thusdismissingtheexceptionofunconstitu-

tionality.
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III. Inconclusion,weconsiderthatbyraisingtheexceptionof

unconstitutionality,asameansofdefenceduringatrialpending

before a court of law, the citizenhas thepossibility to start the

constitutionalreviewof lawandordinanceprovisions–themain

powerof theConstitutionalCourtofRomania–, thusbeing the

beneficiary of a jurisdictional guarantee aimed at ensuring the

observanceofthefundamentalrightsandfreedomsenshrinedby

theConstitution.Therefore,togetherwiththeotherholdersofthe

righttorefertotheConstitutionalCourtinviewoftheexerciseof

thepowerssetbytheBasicLaw(thePresidentofRomania,mem-

bersofParliament, theGovernment, theOmbudsman, theHigh

Court of Cassation and Justice or the Superior Council of

Magistracy),thecitizenacquiresanessentialroleintheprocess

of removing all flaws of unconstitutionality from the legislation

and,implicitly,inthedevelopmentofRomanianconstitutionallaw.
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1 Ñì.Êóðñìåжäóíàðîäíîãîïðàâà.Âñåìèòîìàx.Тîì1.Оòâ.ðåä. òîìà
Ð. À. Мþëëåðñîí, Ã. И. Тóíêèí. -Ì.,1989.-Ñ.292-295;Ìåжäóíàðîäíîå
ïóáëèчíîåïðàâî.Учåáíèê.Пîäðåä.äîêò.юðèä.íàóê,ïðîô.- Ì.,1998.-
Ñ.86;Зèìåíêî Б.Л. Ñîãëàñîâàíèåíîðìâíóòðèãîñóäàðñòâåííîãîèìåж-
äóíàðîäíîãî ïðàâà â ïðàâîâîé ñèñòåìå Ðîññèè//Ìîñêîâñêèé жóðíàë
ìåжäóíàðîäíîãîïðàâà.4/2000/40.Оãàíåñÿí В.À. Íåñêîëüêîòåîðåòèчå-
ñêèõèïðàêòèчåñêèõâîïðîñîâçàêëючåíèÿèâûïîëíåíèÿìåжäóíàðîä-
íûõäîãîâîðîâ.-Åðåâàí:Иçä-âî“ТèãðàíÌåö”,2001ã.(íààðì.).
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В. Огаíåñÿí

Ñóäьÿ Êîíñòèòóöèîííîãî Ñóäà ÐÀ,
äîêòîð þðèä. íàóê, ïðîфåññîð

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèÀðìåíèÿ

êàêâàæíåéшèéèíñòðóìåíòèìïëåìåíòàöèè

ìåæäóíàðîäíûхîáÿзàòåëüñòâñòðàíû

ïîïðàâàìчåëîâåêà

Ñåãîäíÿ áîëüøèíñòâî ñòðàí ìèðà íà êîíñòèòóöèîííîì

óðîâíåïðèçíàëèâàжíåéøóюðîëüìåжäóíàðîäíîãîïðàâàâ

âîïðîñå îðãàíèçàöèè ãîñóäàðñòâåííîé жèçíè, à îñíîâíûå

ìåжäóíàðîäíî-ïðàâîâûå  íîðìû î ïðàâàõ чåëîâåêà òðàíñ-

ôîðìèðîâàëèñüâêîíñòèòóöèîííûåíîðìûèïðèíöèïû.

Пðàêòèчåñêàÿ ðåàëèçàöèÿ ìåжäóíàðîäíîãî ïðàâà íà

âíóòðèãîñóäàðñòâåííîì óðîâíå ïðîèñõîäèò ïîñðåäñòâîì

ïðèìåíåíèÿðàçíîîáðàçíûõíîðìàòèâíûõèèíñòèòóöèîíàëü-

íûõ ìåõàíèçìîâ. Оáûчíî â ðàìêàõ âíóòðèãîñóäàðñòâåííîé

ïðàâîâîéñèñòåìûïðèíöèïûèíîðìûìåжäóíàðîäíîãîïðàâà

ðåàëèçóюòñÿïóòåìòðàíñôîðìàöèè(ïðÿìîéèîïîñðåäîâàí-

íîé), èíêîðïîðàöèè, ðåöåïöèèèëè ññûëêè1, îäíàêî ñî âðå-

ìåíåì âîçðàñòàåò ðîëü íàöèîíàëüíûõ ñóäîâ êàê íåïîñðåä-

ñòâåííîãîèñïîëíèòåëÿâîñóùåñòâëåíèèíîðììåжäóíàðîä-

íîãîïðàâà.
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Ñóäåáíàÿ àêòèâíîñòü íàöèîíàëüíûõ ñóäîâ ñïîñîáñòâóåò

ñîâåðøåíñòâîâàíèю âíóòðèãîñóäàðñòâåííîãî ïðàâà â ñâåòå

ìåжäóíàðîäíî-ïðàâîâûõ ïîëîжåíèé è ñïîñîáíà óñòðàíèòü

ðàìêè îãðàíèчåííîãî òîëêîâàíèÿ âíóòðèãîñóäàðñòâåííîãî

çàêîíîäàòåëüñòâà. Â ýòîì  îãðîìíóю ðîëü èãðàюò îñîáåííî

êîíñòèòóöèîííûåñóäû,ïðàâîâûåïîçèöèèêîòîðûõ, ñëîжèâ-

øèåñÿíàîñíîâàíèèïðèìåíåíèÿïðèíöèïîâèíîðììåжäóíà-

ðîäíîãîïðàâà,èìåюòáîëüøîåçíàчåíèåäëÿôîðìèðîâàíèÿ

è ðàçâèòèÿ åäèíîé ïðàâîïðèìåíèòåëüíîé ïðàêòèêè ãîñó-

äàðñòâåííûõîðãàíîâ.

Ñîçäàíèåìåжäóíàðîäíûõñóäîâèâîâëåчåíèåêîíñòèòó-

öèîííûõñóäîââïðîöåññðåàëèçàöèèìåжäóíàðîäíî-ïðàâî-

âûõíîðì,ãàðàíòèðóюùèõâåðõîâåíñòâîïðàâчåëîâåêà,ñòàëî

íîâàöèåéâûñîêîãîóðîâíÿ,âðåçóëüòàòåчåãî,ñîäíîéñòîðî-

íû, âîçðîñëà îòâåòñòâåííîñòü ìåжäóíàðîäíûõ ñóäîâ ïåðåä

íàöèîíàëüíûìè èíñòèòóöèÿìè,  ñ äðóãîé ñòîðîíû – îòâåò-

ñòâåííîñòü íàöèîíàëüíûõ ïðàâîïðèìåíèòåëüíûõ îðãàíîâ â

âîïðîñåãàðàíòèðîâàíèÿïðàâчåëîâåêà.

Êàêïîêàçàëàжèçíü,âêëючåíèåêîíñòèòóöèîííûõñóäîââ

ïðîöåññ èìïëåìåíòàöèè  ìåжäóíàðîäíûõ ïðàâîâûõ íîðì è

ïðèíöèïîâ ïî çàùèòå ïðàâè ñâîáîä чåëîâåêàáûëî ëóчøèì

ðåøåíèåì.Âïðîöåññåñâîåéäåÿòåëüíîñòèýòèñóäû,ñîäíîé

ñòîðîíû,ðóêîâîäñòâóюòñÿâåðõîâåíñòâîìïðàâàèñîâðåìåí-

íûìè ìåжäóíàðîäíûìè äåìîêðàòèчåñêèìè öåííîñòÿìè, à ñ

äðóãîé–ñòðåìÿòñÿïðîÿâëÿòüáëàãîðàçóìíûéêîíñåðâàòèçì

ïîîáåñïåчåíèюíàöèîíàëüíûõïðàâîâûõöåííîñòåé.

ÊîíñòèòóöèîííûéÑóäÀðìåíèèñïîñîáñòâóåòóïðîùåíèю

ïðîöåññà íàöèîíàëüíîé èìïëåìåíòàöèè ìåжäóíàðîäíîãî

ïðàâà. Ñôîðìóëèðîâàííûå â ñóäåáíûõ ðåøåíèÿõ Êîíñòèòó-

öèîííîãîÑóäàÀðìåíèèïðàâîâûåïîçèöèèíåòîëüêîñïîñîá-

ñòâîâàëè ðåôîðìèðîâàíèю íàöèîíàëüíîãî çàêîíîäàòåëü-

ñòâà, íî è îðèåíòèðîâàëè ïðîöåññ ðàçâèòèÿ Êîíñòèòóöèè

ñòðàíû. Лóчøèì òîìó äîêàçàòåëüñòâîì ìîжåò ñëóжèòü òîò

ôàêò,чòîòîëêîâàíèÿÊîíñòèòóöèîííîãîÑóäàèñäåëàííûåíà

èõîñíîâàíèèâûâîäûïðèâåëèêòîìó,чòîâïðîöåññåèçìåíå-

íèÿÊîíñòèòóöèèâ2005ã.âååñòàòüå3áûëçàêðåïëåíïðèí-

öèï«âåðõîâåíñòâîïðàâà»âçàìåíõàðàêòåðíîãîäëÿюðèäèчå-

ñêîãî ìåíòàëèòåòà ñîâåòñêîãî ïåðèîäà ïðèíöèïà «âåðõî-

âåíñòâîçàêîíà».
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ÊÑÀðìåíèè êàê âàжíûéèíñòðóìåíò ïîèìïëåìåíòàöèè

ìåжäóíàðîäíûõîáÿçàòåëüñòâíàøåéñòðàíûïîïðàâàìчåëî-

âåêàñâîюçàäàчóâýòîéîáëàñòè îñóùåñòâëÿåòâîñíîâíîì

ñëåäóюùèìè ñïîñîáàìè: 1) ïóòåì ïðÿìîãî ïðèìåíåíèÿ

ïðèíöèïîâ è íîðì ìåжäóíàðîäíîãî ïðàâà; 2) òîëêîâàíèåì

ïðèíöèïîâèíîðììåжäóíàðîäíîãîïðàâà;3)ïóòåìïðåîäî-

ëåíèÿïðîáåëîââíàöèîíàëüíîìïðàâåíàîñíîâåìåжäóíà-

ðîäíîãîïðàâà.

Оòíîñèòåëüíî ïðÿìîãî ïðèìåíåíèÿ ïðèíöèïîâ è íîðì

ìåжäóíàðîäíîãî ïðàâà ìîжíî ñêàçàòü ñëåäóюùåå. Ìû âñå

çíàåì,чòîêîíñòèòóöèîííûåñóäû,îñîáåííîòåõñòðàí,êîòî-

ðûåïðèçíàëèðàòèôèöèðîâàííûåìåжäóíàðîäíûåäîãîâîðû

ñîñòàâíîéчàñòüюíàöèîíàëüíîéïðàâîâîéñèñòåìû,îáÿçàíû

ïàðàëëåëüíîñâíóòðèãîñóäàðñòâåííûìïðàâîìïðèìåíÿòüè

íîðìû ìåжäóíàðîäíîãî ïðàâà. Ìåжäóíàðîäíîå ïðàâî êàê

íîðìàòèâíî-ïðàâîâàÿ îñíîâà, íà êîòîðîé çèжäåòñÿ êîíñòè-

òóöèîííîå ïðàâîñóäèå, òðåáóåò â ëюáûõ ïðàâîîòíîøåíèÿõ

ñîáëюäåíèÿ âåðõîâåíñòâà ïðàâà è ïðèíöèïà ïðèîðèòåòà

ïðàâ чåëîâåêà, чòî, â ñâîю îчåðåäü, ñëóжèò äîñòèжåíèю

òàêîé âûñøåé öåëè, êàê íåäîïóùåíèå íåîãðàíèчåííîãî

èñïîëüçîâàíèÿñâîåéâëàñòèãîñóäàðñòâåííûìèîðãàíàìè.

Â îòëèчèå îò äðóãèõ ñóäîâ, êîòîðûå â îñíîâíîì èìåюò

äåëî ñ îöåíêîé ôàêòèчåñêèõ îáñòîÿòåëüñòâ, ïðåäìåòîì

ðàññìîòðåíèÿ â êîíñòèòóöèîííûõ ñóäàõ, â òîì чèñëå ÊÑ

Àðìåíèè, ÿâëÿюòñÿ îáùèå âîïðîñû ãàðàíòèðîâàíèÿ ïðàâ è

ñâîáîäчåëîâåêà.ИìåííîïîýòîìóÊîíñòèòóöèîííûéÑóäÐÀ

âñâîåéïðàâîïðèìåíèòåëüíîéïðàêòèêå чàùåäðóãèõñóäîâ

îïèðàåòñÿ íà ïðèíöèïû è íîðìû ìåжäóíàðîäíîãî ïðàâà.

Бîëåå òîãî, óчèòûâàÿ, чòî êîíñòèòóöèîííûå íîðìû îòíîñè-

òåëüíîïðàâчåëîâåêà,êàêïðàâèëî,ñîçâóчíû,àèíîãäàáóê-

âàëüíîñîâïàäàюòñìåжäóíàðîäíûìèêîíâåíöèîííûìèíîð-

ìàìèñóчàñòèåìíàøåéñòðàíû,ÊÑäëÿðàñêðûòèÿñîäåðжà-

íèÿ çàêðåïëåííûõ â íàöèîíàëüíîì çàêîíîäàòåëüñòâå ïðèí-

öèïîâèíîðìàòèâíûõïîëîжåíèéäîâîëüíîчàñòîïîëüçóåòñÿ

ìåжäóíàðîäíûìè ñóäåáíûìè ïðåöåäåíòàìè, êàñàюùèìèñÿ

òîëêîâàíèÿèïðèìåíåíèÿàíàëîãèчíûõìåжäóíàðîäíûõêîí-

âåíöèîííûõïðèíöèïîâèíîðì.

Êîíñòèòóöèîííûå ñóäû îáÿçàíû ïðèìåíÿòü ïðèíöèïû

ìåжäóíàðîäíîãîïðàâà,êàñàюùèåñÿïðàâчåëîâåêà,íåòîëüêî

ïî òîé ïðèчèíå, чòî îíè, ïî ñóòè, ÿâëÿюòñÿ  îòíîñèòåëüíî

ñîâåðøåííîéèýôôåêòèâíîéïðàâîâîéîñíîâîéðåãóëèðîâà-

íèÿïðàâîîòíîøåíèé,íîèâñèëóïðèíöèïàPactasuntservanda.

Ðàçâèòèå êîíñòèòóöèîííîãî ïðàâîñóäèÿ çàâèñèò èñêëю-

чèòåëüíî îò äîâåðèÿ îáùåñòâà ê  èíñòèòóòó ïðàâ è ñâîáîä

чåëîâåêà. Äîêàçàòåëüñòâîì ýòîìó ìîжåò ñëóжèòü òîò ôàêò,

чòîïîñëåäîâîëüíîóïîðíîéáîðüáûëèøüáëàãîäàðÿôîðìè-

ðîâàíèюîáùåñòâåííîãîñîçíàíèÿóäàëîñüäîñòèчüòîãî,чòî

âÀðìåíèèôèçèчåñêèåèюðèäèчåñêèåëèöàïîëóчèëèïðàâî

îáðàùàòüñÿ â Êîíñòèòóöèîííûé Ñóä ñ èíäèâèäóàëüíûìè

çàÿâëåíèÿìè.

Ýòî íîâîå ïðàâî, ïðåäîñòàâëåííîå ãðàжäàíàì Àðìåíèè,

êîðåííûìîáðàçîìèçìåíèëî  ñîñòîÿíèå íîðìàòèâíî-ïðàâî-

âîéèèíñòèòóöèîíàëüíîéçàùèòûïðàâчåëîâåêàâðåñïóáëèêå.

Ñåãîäíÿçàùèùàòüïðàâàчåëîâåêàñïîìîùüюêîíñòèòó-

öèîííîãîïðàâîñóäèÿ,íåîïèðàÿñüíàìåжäóíàðîäíîåïðàâî,

áåññìûñëåííî,ïîñêîëüêóáåçóчåòàñòàíäàðòîâ,ïðèçíàííûõ

ìåжäóíàðîäíûì ñîîáùåñòâîì ãîñóäàðñòâ óíèâåðñàëüíîé

öåííîñòüю,íèîäíîðåøåíèåêîíñòèòóöèîííîãîñóäàíåñìî-

жåò îáåñïåчèòü ïðèíöèïà ïðàâîâîãî äîâåðèÿ êàê ôàêòîðà

ãàðàíòèðîâàíèÿïðàâчåëîâåêà.

Иìïëåìåíòàöèîííàÿ äåÿòåëüíîñòü ÊÑ Àðìåíèè îòëèчà-

åòñÿîòäðóãèõèìïëåìåíòàöèîííûõèíñòðóìåíòîâ.Êìåжäó-

íàðîäíîìóïðàâóÊîíñòèòóöèîííûéÑóäîáûчíîîáðàùàåòñÿ

â ìîòèâèðîâîчíîé чàñòè ñâîåãî ðåøåíèÿ, âûÿâëÿÿ  èìåю-

ùóюñÿìåжäóîñïàðèâàåìûìçàêîíîìèíîðìîéìåжäóíàðîä-

íîãîïðàâàîáùíîñòüèëèïðîòèâîðåчèå,òðàêòóÿèîáîñíîâû-

âàÿíåîáõîäèìîñòüèïðàâîìåðíîñòüïðèìåíåíèÿíîðììåж-

äóíàðîäíîãîïðàâàñòîчêèçðåíèÿïðàâîâîãîðåãóëèðîâàíèÿ

èòî,êêàêèìíåãàòèâíûìïîñëåäñòâèÿììîжåòïðèâåñòèïðè-

ìåíåíèå íàöèîíàëüíîãî çàêîíà, ïðîòèâîðåчàùåãî  íîðìå

ìåжäóíàðîäíîãîïðàâà. Àíàëîãèчíûìîáðàçîìäåéñòâóюòè

ÊÑäðóãèõñòðàí,íàïðèìåð,ÊîíñòèòóöèîííûéÑóäИñïàíèèâ

ñâîåìðåøåíèè248/2005îò10îêòÿáðÿ2005ã.,âчàñòíîñòè,

îòìåчàåò: «Пðè îñóùåñòâëåíèè êîíòðîëÿ çà àêòàìè ñóäîâ

íèçøåé èíñòàíöèè ÊîíñòèòóöèîííûéÑóä äîëжåí óчèòûâàòü

óêàçàííûåâïóíêòå2ñòàòüè10ÊîíñòèòóöèèИñïàíèèìåжäó-

íàðîäíûå äîãîâîðû, ïîëîжåíèÿ êîòîðûõ ÿâëÿюòñÿ öåííûì

êðèòåðèåìäëÿèíòåðïðåòàöèèïðèîïðåäåëåíèèñîäåðжàíèÿ

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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3ImplementationoftheECHRandofthedecisionsoftheStrasbourgCourtin
WesternEurope.JorgG.Polakiewicz.P.160.

4ПîñòàíîâëåíèåÊîíñòèòóöèîííîãîÑóäàÐÀîò24èюëÿ2007ã.(ПÊÑ-710).
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è ðàìîê îñíîâíûõ ïðàâ è ñâîáîä, ïðèçíàííûõ Êîíñòèòó-

öèåé»2.

Оáðàùàÿñüêýòîéïðîáëåìå,ÊîíñòèòóöèîííûéÑóäФÐÃ

âñâîåìðåøåíèèîò26ìàðòà1987ã.îòìåчàåò,чòîïðèòîë-

êîâàíèè ôåäåðàëüíîé Êîíñòèòóöèè ñëåäóåò óчèòûâàòü ñî-

äåðжàíèåÊîíâåíöèèèïðàêòèêóååïðèìåíåíèÿ.Пðåöåäåíò-

íîåïðàâîÅâðîïåéñêîãîñóäàñëóжèòäîïîëíèòåëüíûìñðåä-

ñòâîì òîëêîâàíèÿ ïðè îïðåäåëåíèè ñîäåðжàíèÿ è ðàìîê

îñíîâíûõïðàâ3.

Хîòÿâíåêîòîðûõãîñóäàðñòâàõ,âòîìчèñëåèâÀðìåíèè,

âïðîöåññåêîíñòèòóöèîííîãîïðàâîñóäèÿñóäûíåîáëàäàюò

íåïîñðåäñòâåííûìïîëíîìîчèåìïîïðîâåðêå ñîîòâåòñòâèÿ

çàêîíîâìåжäóíàðîäíûìäîãîâîðàì,òåìíåìåíååäàжåýòè

ñóäû,ïðîâåðÿÿêîíñòèòóöèîííîñòüíàöèîíàëüíûõçàêîíîäà-

òåëüíûõ ïîëîжåíèé, îáÿçàíû âûÿñíÿòü, ñîîòâåòñòâóåò ëè

îñïàðèâàåìàÿ ïðàâîâàÿ íîðìàìåжäóíàðîäíûìäîãîâîðàì,

êîòîðûå äëÿ ñòðàíûюðèäèчåñêè îáÿçàòåëüíû.  Ýòî âïîëíå

ïðàâîìåðíîåèëîãèчíîåòðåáîâàíèå,ïîñêîëüêóòîòôàêò,чòî

íîðìàçàêîíàíåíàõîäèòñÿâïðÿìîìïðîòèâîðåчèèñêîíñòè-

òóöèåé,îäíàêîïðîòèâîðåчèòìåжäóíàðîäíîìóäîãîâîðíîìó

îáÿçàòåëüñòâóãîñóäàðñòâà,êàêïðàâèëî,àâòîìàòèчåñêèïðè-

âåäåòêíàðóøåíèюêîíñòèòóöèîííîéíîðìû.

Пðàâîâàÿ ïîçèöèÿ êîíñòèòóöèîííîãî ñóäà, ñôîðìèðî-

âàííàÿíàîñíîâåïðèíöèïîâìåжäóíàðîäíîãîïðàâà,ìîжåò

äàжå ïðèâåñòè ê ïðåêðàùåíèю ñóùåñòâîâàíèÿ îòäåëüíûõ

èíñòèòóòîâ íàöèîíàëüíîé ïðàâîâîé ñèñòåìû. Пðèìåðîì

ìîжåòñëóжèòüïðàêòèêàÊÑÀðìåíèè.ÊîíñòèòóöèîííûéÑóä

Àðìåíèè,ðàññìîòðåâíàîñíîâàíèèèíäèâèäóàëüíîéжàëîáû

ïîëîжåíèå(ñòàòüÿ311)Уãîëîâíî-ïðîöåññóàëüíîãîêîäåêñàî

íàïðàâëåíèèóãîëîâíîãîäåëàíàäîïîëíèòåëüíîåïðåäâàðè-

òåëüíîå ñëåäñòâèå, ðåøèë, чòî îíî ïðîòèâîðåчèò Êîíñòè-

òóöèè4.Ñîãëàñíîýòîéñòàòüåñóäíàïðàâëÿåòäåëîíàïðåäâà-

ðèòåëüíîåðàññëåäîâàíèå «…2)ïî õîäàòàéñòâóîáâèíèòåëÿ,

êîãäàèìåюòñÿîñíîâàíèÿäëÿèçìåíåíèÿîáâèíåíèÿíàáîëåå
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òÿжêîåèëèîòëèчàюùååñÿîòïåðâîíàчàëüíîãîïîôàêòèчåñ-

êèìîáñòîÿòåëüñòâàì».Äëÿîáîñíîâàíèÿñâîåãîçàêëючåíèÿ

Êîíñòèòóöèîííûé Ñóä ÐÀ, â чèñëå ïðîчåãî, ñîñëàëñÿ íà òî

îáñòîÿòåëüñòâî,чòîíàïðàâëåíèåóãîëîâíîãîäåëàíàäîïîë-

íèòåëüíîå ïðåäâàðèòåëüíîå ðàññëåäîâàíèå ïî ðåøåíèю

ñóäàîáùåéюðèñäèêöèèíåñîâìåñòèìîñòàêèìèýëåìåíòàìè

ïðàâàíàñïðàâåäëèâîåñóäåáíîåðàçáèðàòåëüñòâî,ãàðàíòè-

ðîâàííîãîñòàòüåé6Åâðîïåéñêîéêîíâåíöèèîçàùèòåïðàâ

чåëîâåêà è îñíîâíûõ ñâîáîä, êàê òðåáîâàíèå î ïðîâåäåíèè

ñóäåáíîãî ðàçáèðàòåëüñòâà áåñïðèñòðàñòíûì ñóäîì è íà

îñíîâåïðèíöèïîâðàâåíñòâàèñîñòÿçàòåëüíîñòè.

ÍàîñíîâàíèèóêàçàííîãîПîñòàíîâëåíèÿÊîíñòèòóöèîí-

íîãîÑóäàïîñëåñîîòâåòñòâóюùèõçàêîíîäàòåëüíûõèçìåíå-

íèé èç ñóäåáíîé ïðàêòèêè Àðìåíèè áûë èñêëючåí èíñòèòóò

íàïðàâëåíèÿóãîëîâíîãîäåëàíàäîïîëíèòåëüíîåïðåäâàðè-

òåëüíîåðàññëåäîâàíèå.

Âêàчåñòâåèíñòðóìåíòàïîèìïëåìåíòàöèèìåжäóíàðîä-

íî-ïðàâîâûx îáÿçàòåëüñòâ íàøåé ñòðàíû ÊÑ Àðìåíèè

èñïîëüçóåò òàêжå òîëêîâàíèå ïðèíöèïîâ è íîðì ìåжäóíà-

ðîäíîãîïðàâà.

Тîëêîâàíèåíîðìûïðàâàÿâëÿåòñÿ ãëàâíûìñîäåðжàíè-

åìôóíêöèè ïðàâîñóäèÿ. Ñëåäîâàòåëüíî, ïðèìåíåíèå íîðì

ïðàâàáåçòîëêîâàíèÿ–íåâîçìîжíî.Ââîïðîñåôîðìèðîâà-

íèÿ ïðàâîâûõ ïîçèöèé êîíñòèòóöèîííûõ ñóäîâ ñóùåñòâåí-

íûìÿâëÿåòñÿòî,íàñêîëüêîãëóáîêîèâñåñòîðîííåòîëêóюòñÿ

è ïðåäñòàâëÿюòñÿ ïðèìåíÿåìûå íàöèîíàëüíûå èëè ìåжäó-

íàðîäíûåïðàâîâûåíîðìûèèõïîëîжåíèÿ.

Пðèòîëêîâàíèèíîðìûïðàâàâíàøåìñóäåìûèñõîäèì

èç ïðåçóìïöèè, ñîãëàñíî  êîòîðîé â ïðàâîâîì ãîñóäàðñòâå

íåîáõîäèìî,чòîáûêîíñòèòóöèîííîåïðàâîñóäèåáûëîïðåä-

ñêàçóåìûì, чòî îçíàчàåò, чòî îñíîâîïîëàãàюùèå ïðàâîâûå

ïîçèöèèêîíñòèòóöèîííîãîñóäàïîêîíêðåòíîìóäåëóäîëжíû

áûòüñôîðìóëèðîâàíûòàê,чòîáûîíèíåáûëèîòîðâàíû,èçî-

ëèðîâàíûîòðåàëüíûõôàêòîâ.Ìûñчèòàåì,чòîäåëà,êàñàю-

ùèåñÿàíàëîãèчíûõâîïðîñîâ,íåäîëжíûïîëóчàòüâçàèìîèñ-

êëючàюùåãî ðàçðåøåíèÿ. Äàííîå îáñòîÿòåëüñòâî äîëжíî

áûòü îñîáåííî çíàчèìûì èìåííî â ìîòèâèðîâîчíîé чàñòè

ðåøåíèÿêîíñòèòóöèîííîãîñóäà.Ðåøàÿñòîÿùèåïåðåäíèì

çàäàчè,êîíñòèòóöèîííûéñóäíåäîëжåíîäíîâðåìåííîâêëю-

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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5  Ñì. Âåíñêàÿ Êîíâåíöèÿ î ïðàâå ìåжäóíàðîäíûõ äîãîâîðîâ. Êîììåí-
òàðèé.-Ì.,1997.-Ñ.82.
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çàêîíîâ.http://krotov.info/lib_sec/02_b/bek/karia.html
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чàòü â ñâîå ðåøåíèå òàêèå íåîäíîçíàчíûå èëè ñïîðíûå

âûâîäû,êîòîðûåïîñòàâÿòñóäûîáùåéюðèñäèêöèèâñëîж-

íóю,äàжåíåðàçðåøèìóюñèòóàöèю.Ññûëêàíàìåжäóíàðîä-

íóюïðàâîâóюíîðìóèëèïðèíöèï,ëåжàùèéâîñíîâåïðàâî-

âîé ïîçèöèè êîíñòèòóöèîííîãî ñóäà, è ðåàëèçàöèÿ äîëжíû

áûòü óìåñòíûìè, îáîñíîâàííûìèè àðãóìåíòèðîâàííûìè, â

ïðîòèâíîìñëóчàåïîä óãðîçîéîêàжåòñÿíå òîëüêîïðèíöèï

äîáðîñîâåñòíîãî âûïîëíåíèÿ ìåжäóíàðîäíîãî ïðàâîâîãî

îáÿçàòåëüñòâà, íî è àâòîðèòåò ñàìîãî êîíñòèòóöèîííîãî

ñóäà.

Íåîáõîäèìîóчèòûâàòü,чòîêîíñòèòóöèîííûåñóäûíàðÿ-

äó ñ ïðàâîñóäèåì îñóùåñòâëÿюò òàêжå âûñøèé êîíñòèòó-

öèîííûé êîíòðîëü, à èõ îôèöèàëüíîå òîëêîâàíèå êîíñòèòó-

öèèîáÿçàòåëüíîäëÿâñåõ ãîñóäàðñòâåííûõîðãàíîâ.Âñèëó

ýòîãî ôàêòà ïðàâîâûå ïîçèöèè êîíñòèòóöèîííûõ ñóäîâ,

ñôîðìèðîâàâøèåñÿ ïóòåì òîëêîâàíèÿ ïðèíöèïîâ è íîðì

íàöèîíàëüíîãîçàêîíîäàòåëüñòâàíàîñíîâàíèèìåжäóíàðîä-

íîãî ïðàâà, ÿâëÿюòñÿ âåñîìûì ïðàâîâûì îñíîâàíèåì äëÿ

îáåñïåчåíèÿåäèíîéïðàâîïðèìåíèòåëüíîéïðàêòèêèñóäîâ,

ïðîêóðàòóðû, àäâîêàòñêèõ ñëóжá è äðóãèõ ãîñóäàðñòâåííûõ

îðãàíîâ. Êîíñòàòèðóÿ, чòî çàêðåïëåííûå â ìåжäóíàðîäíûõ

äîãîâîðàõíîðìûâñôåðåãðàжäàíñêîãîèëèóãîëîâíîãîïðà-

âîñóäèÿ ÿâëÿюòñÿ òàêèìè ìèíèìàëüíûìè ñòàíäàðòàìè, â

àñïåêòå ðàñøèðåíèÿè ãàðàíòèè êîòîðûõ ãîñóäàðñòâà îáëà-

äàюò øèðîêèìè âîçìîжíîñòÿìè óñìîòðåíèÿ, ñëåäóåò ïðè-

çíàòü, чòî îïàñíî òàêжåèõ ïðèìåíåíèå â чåðåñчóð ñâîáîä-

íîìòîëêîâàíèè.

ÍàïðèìåðåÊÑÀðìåíèèõîчóïîäчåðêíóòü,чòîðîëüòîë-

êîâàíèéèïðàâîâûõïîçèöèéêîíñòèòóöèîííûõñóäîâââîïðî-

ñåãàðàíòèðîâàíèÿïðàâ,ïðåäóñìîòðåííûõíàöèîíàëüíûìè

ìåжäóíàðîäíûìïðàâîì,ñòàíîâèòñÿáîëååàêòóàëüíîéîñî-

áåííî â òåõ ñëóчàÿõ, êîãäà âîçíèêàåò ïðîòèâîðåчèå - äàжå

êîíôëèêòíàÿ ñèòóàöèÿ –ìåжäó íàöèîíàëüíûìèèìåжäóíà-

ðîäíûìè ïðàâîïðèìåíèòåëüíûìè îðãàíàìè  èëè êîãäà

íàöèîíàëüíîå óãîëîâíî-ïðîöåññóàëüíîå çàêîíîäàòåëüñòâî

èëèçàêîíîäàòåëüñòâîîñóäîóñòðîéñòâåïîïðèчèíåíåóäàч-

íûõèçìåíåíèéåùåáîëååóõóäøàåòïîëîжåíèåäåëâçàùèòå

ïðàâèñâîáîäчåëîâåêà.
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Êàê íàì ïðåäñòàâëÿåòñÿ, îñîáåííî êîíñòèòóöèîííûå

ñóäû,êîòîðûåñöåëüюîáîñíîâàíèÿèëèóñèëåíèÿñâîèõïðà-

âîâûõ ïîçèöèé ññûëàюòñÿ íà àêòû ìåжäóíàðîäíîãî ïðàâà,

îáÿçàíû îáåñïåчèâàòü ðàçóìíîå ñîîòíîøåíèå ìåжäó òåì

èëèèíûìïðèíöèïîì,ñêàжåì,óãîëîâíîãîèëèãðàжäàíñêîãî

ïðàâîñóäèÿèîñíîâîïîëàãàюùèìèïóáëèчíûìèèíòåðåñàìè.

ÊÑÀðìåíèèèñõîäèòèçòîéïðîñòîéèñòèíû,чòîòîëêîâàíèÿ

ñóäàìè ìåжäóíàðîäíûõ äîãîâîðîâ íå äîëжíû âûõîäèòü çà

ðàìêèðàçóìíîãîèïðàâîâîéêîððåêòíîñòè,îíèäîëжíûáûòü

íàïðàâëåíûíàðàñêðûòèåíîðìàòèâíîãîñîäåðжàíèÿòîëêóå-

ìîãîìàòåðèàëà,àíåíàåãî«îáîãàùåíèå».Ðåçóëüòàòîìòîë-

êîâàíèÿíåäîëжíîñòàòüðàñêðûòèåòàêèõíîâûõïðàâèîáÿ-

çàííîñòåé,êîòîðûåäàííûéìåжäóíàðîäíûéïðàâîâîéàêòíå

ñîäåðжèò5.

Âàжíîòàêжå,чòîáûêîíñòèòóöèîííûåñóäûïðèïðèìåíå-

íèè ìåжäóíàðîäíûõ äîãîâîðîâ íå íàðóøàëè ãðàíèö îáùå-

ïðèçíàííîãîñìûñëàâûðàжåíèéèîïðåäåëåíèé,èñïîëüçóå-

ìûõâñîäåðжàùåìñÿâíèõïîíÿòèéíîìàïïàðàòå.Àíàëîãèч-

íîåòðåáîâàíèåïðåäóñìàòðèâàåòèÂåíñêàÿêîíâåíöèÿ1969ã.

îïðàâåìåжäóíàðîäíûõäîãîâîðîâ,ñîãëàñíîêîòîðîéîïðå-

äåëåíèÿ äîãîâîðîâ äîëжíû äîáðîñîâåñòíî òîëêîâàòüñÿ «â

ñâåòåïðåäìåòàèöåëèäîãîâîðà».

Тîëêîâàíèå íîðì ïðàâà - äîâîëüíî ñëîжíàÿ çàäàчà.

Тðåáîâàíèå î ïðàâèëüíîì òîëêîâàíèè íîðìû ïðàâà ïðàâî-

ïðèìåíèòåëåìèìååòðåøàюùååçíàчåíèå.ÅùåâXVIIIâåêå,

чòîáûïîäчåðêíóòüòÿжåëûåïîñëåäñòâèÿíåâåðíîãîòîëêîâà-

íèÿ, Чåçàðå Бåêêàðèà íàïèñàë: «Íåäîñòàòêè, ñâÿçàííûå ñ

òîчíûìñëåäîâàíèåìáóêâåóãîëîâíîãîçàêîíà,íèчòîжíûïî

ñðàâíåíèю ñ íåäîñòàòêàìè, âûçûâàåìûìè òîëêîâàíèåì.

Íåäîñòàòêèïåðâîãîðîäàíåçíàчèòåëüíûèëåãêîóñòðàíÿюò-

ñÿïóòåìâíåñåíèÿâòåêñòçàêîíàíåîáõîäèìûõèçìåíåíèé»6.

Оáùåèçâåñòíî, чòî â íàöèîíàëüíûõ çàêîíîäàòåëüñòâàõ

ïî ðàçëèчíûì ïðèчèíàì ñóùåñòâóюò ïðàâîâûå ïðîáåëû,

êîòîðûå ñïîñîáñòâóюò íàðóøåíèю ïðàâ чåëîâåêà.  Íàøåìó

ÊîíñòèòóöèîííîìóÑóäóäîâîëüíîчàñòîïðèõîäèòñÿñöåëüю

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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çàùèòûïðàâèîñíîâíûõñâîáîäчåëîâåêàâñâîèõïðàâîâûõ

ïîçèöèÿõóêàçûâàòüïóòèïðåîäîëåíèÿçàêîíîäàòåëüíûõëèáî

ïðàâîâûõïðîáåëîâ.

Оáûчíîâõîäåïðèìåíåíèÿíîðìûíàöèîíàëüíîãîïðàâà,

íàðÿäóñïðîчèìèòðóäíîñòÿìè,íàöèîíàëüíûåñóäûñòàëêè-

âàюòñÿñòàêîéïðîáëåìîé,êàêïðîáåëûâçàêîíîäàòåëüñòâå,

êîãäàîòíîñèòåëüíîôàêòèчåñêèõîáñòîÿòåëüñòâ,íàõîäÿùèõ-

ñÿ â ðàìêàõ ïðàâîâîãî ðåãóëèðîâàíèÿ, íå ñóùåñòâóåò êîí-

êðåòíîéíîðìàòèâíîéçàïîâåäèèíåâîçìîжíîáåçïîäëåжà-

ùåé îáÿçàòåëüíîìó ïðèìåíåíèю юðèäèчåñêîé íîðìû îñó-

ùåñòâëÿòüïðàâîâîåðåãóëèðîâàíèå.Âюðèäèчåñêîéëèòåðà-

òóðå ïîíÿòèÿ «ïðîáåë â ïðàâå» è «ïðîáåë â çàêîíå» чàñòî

îòîжäåñòâëÿюòñÿ â òîì ñìûñëå, чòî «ïðîáåë â çàêîíàõ èëè

ïðîáåë â çàêîíîäàòåëüñòâå – ýòî ïðîáåë â ïðàâå, è íàîáî-

ðîò»,òàêêàêîïðåäåëåíèå«çàêîíîäàòåëüñòâî»ïðèìåíÿåòñÿâ

áîëååøèðîêîìñìûñëå,àèìåííîêàêñèñòåìàíîðìàòèâíûõ

çàïîâåäåé7.

Пðîáëåìû ïðàâîâîãî ðåãóëèðîâàíèÿ çàêîíîäàòåëüíûõ

ïðîáåëîâ ïóòåì êîíñòèòóöèîííîãî ïðàâîñóäèÿ âîçíèêëè, â

чàñòíîñòè,âòåõñòðàíàõ,íàõîäèâøèõñÿíàýòàïåñòàíîâëåíèÿ

äåìîêðàòèè,ãäåïàðëàìåíòûíåìîãëèíåìåäëåííîïðèâåñòè

ñâîåçàêîíîäàòåëüñòâîâñîîòâåòñòâèåñêîíñòèòóöèåéñòðà-

íû è ìåжäóíàðîäíûìè äîãîâîðàìè î ïðàâàõ чåëîâåêà.

Ñëåäóåò çàìåòèòü, чòî îòäåëüíûå êîíñòèòóöèîííûå ñóäû, â

òîì чèñëå è Êîíñòèòóöèîííûé Ñóä ÐÀ, óêàçàííóю çàäàчó

ðåøèëèäîñòàòîчíîýôôåêòèâíî.

Âîïðîñîðîëèêîíñòèòóöèîííûõñóäîââäåëåâîñïîëíåíèÿ

ïðîáåëàâïðàâåâïðàêòèêåðàçíûõñòðàíêàêíàîôèöèàëüíîì,

òàêèíàäîêòðèíàëüíîìóðîâíÿõòîëêóåòñÿïî-ðàçíîìó.

Â âîïðîñå ïðåîäîëåíèÿ çàêîíîäàòåëüíûõ ïðîáåëîâ íà

îñíîâå ìåжäóíàðîäíîãî ïðàâà чåòêóю ïîçèöèю çàíèìàåò

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèÀðìåíèÿ.Оíñчèòàåò,чòî

ïðè ðàññìîòðåíèè âîïðîñà êîíñòèòóöèîííîñòè çàêîíîäà-

òåëüíûõïðîáåëîâïðåжäåâñåãîñëåäóåòâûÿñíèòü,ÿâëÿåòñÿ

ëèäàííûéçàêîíîäàòåëüíûéïðîáåëíåäîñòàòêîìïðàâîâîãî

ðåãóëèðîâàíèÿèëèïðàâîòâîðчåñêèéîðãàíïðèóñòàíîâëåíèè

ïîäîáíîãî ïðàâîâîãî ðåãóëèðîâàíèÿ óчèòûâàë íàëèчèå â
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çàêîíîäàòåëüñòâå ñîîòâåòñòâóюùèõ ïðàâîâûõ ãàðàíòèé è

îжèäàë ôîðìèðîâàíèÿ ñîîòâåòñòâóюùåé ïðàâîïðèìåíè-

òåëüíîéïðàêòèêèíàîñíîâàíèèýòèõãàðàíòèé.

ÐàññìîòðåââîïðîññîîòíîøåíèÿïðàâîìîчèéÊîíñòèòó-

öèîííîãî Ñóäà è çàêîíîäàòåëüíîãî îðãàíà â ïðåîäîëåíèè

ïðîáåëîâ â ïðàâå,Ñóä îòìåòèë ñëåäóюùåå: «Ðàññìàòðèâàÿ

ïðàâîìîчèÿ çàêîíîäàòåëüíîãî îðãàíà è êîíñòèòóöèîííîãî

ñóäà â âîïðîñå ïðåîäîëåíèÿ ïðîáåëîâ â ïðàâå â êîíòåêñòå

ïðèíöèïàðàçäåëåíèÿâëàñòåé,ÊîíñòèòóöèîííûéÑóäñчèòàåò

íåîáõîäèìûìîòìåòèòü,чòîâëюáîìñëóчàå,êîãäàïðîáåëâ

ïðàâåîáóñëîâëåíîòñóòñòâèåìíîðìàòèâíîéçàïîâåäè,ñâÿ-

çàííîéñêîíêðåòíûìèîáñòîÿòåëüñòâàìè,ëåжàùèìèâñôåðå

ïðàâîâîãî ðåãóëèðîâàíèÿ, íîðìàòèâíîå ïðàâîâîå ðåøåíèå

ïîäîáíîãîïðîáåëàíàõîäèòñÿâðàìêàõêîìïåòåíöèèçàêîíî-

äàòåëüíîãîîðãàíà».

Ñîãëàñíî Êîíñòèòóöèîííîìó Ñóäó ÐÀ îí, â ðàìêàõ ðàñ-

ñëåäîâàíèÿäåëà,äîëжåíðàññìàòðèâàòüêîíñòèòóöèîííîñòü

òîãîèëèèíîãîïðîáåëàâçàêîíå,åñëèîáóñëîâëåííàÿñîäåð-

жàíèåìîñïàðèâàåìîéíîðìûïðàâîâàÿíåîïðåäåëåííîñòüâ

ïðàâîïðèìåíèòåëüíîéïðàêòèêåïðèâîäèòêòàêîìóòîëêîâà-

íèю è ïðèìåíåíèю äàííîé íîðìû, êîòîðîå íàðóøàåò èëè

ìîжåòíàðóøèòüêîíêðåòíîåêîíñòèòóöèîííîåïðàâî.Ðàçâè-

âàÿñâîюâûøåóêàçàííóюïðàâîâóюïîçèöèю,Êîíñòèòóöèîí-

íûé Ñóä ñчåë òàêжå, чòî çàêîíîäàòåëüíûé ïðîáåë ìîжåò

áûòüðàññìîòðåíèìòîëüêîâòîìñëóчàå,êîãäàâçàêîíîäà-

òåëüñòâåíåòäðóãèõïðàâîâûõãàðàíòèéäëÿóñòðàíåíèÿýòîãî

ïðîáåëà, èëè ïðè íàëèчèè ñîîòâåòñòâóюùèõ ïðàâîâûõ

ãàðàíòèé â çàêîíîäàòåëüñòâå ñôîðìèðîâàíà ïðîòèâîðåчè-

âàÿ ïðàâîïðèìåíèòåëüíàÿ ïðàêòèêà, èëè êîãäà ñóùåñòâóю-

ùèéçàêîíîäàòåëüíûéïðîáåëíåîáåñïåчèâàåòâîçìîжíîñòè

ðåàëèçàöèè òîãî èëè èíîãî ïðàâà. Â ðåçóëüòàòå óêàçàííîé

ïðàâîâîéïîçèöèèÊîíñòèòóöèîííûéÑóäñчåë,чòîâïðîòèâ-

íîìñëóчàåâîïðîñêîíñòèòóöèîííîñòèïðîáåëàâïðàâîâîì

ðåãóëèðîâàíèè íå ïîäëåжèò ðàññìîòðåíèю Êîíñòèòóöèîí-

íûìÑóäîì8.

Êàê âèäèì, ÊîíñòèòóöèîííûéÑóä ÐÀ íå òîëüêî ïðèçíàë,

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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чòî ó íåãî åñòü êîíêðåòíàÿ ìèññèÿ â âîïðîñå ïðåîäîëåíèÿ

çàêîíîäàòåëüíîãîïðîáåëà,íîèñôîðìèðîâàëòàêóюïðàâîâóю

ïîçèöèю,êîòîðàÿ,äîñòàòîчíîчåòêîðàçãðàíèчèâàÿçàêîíîäà-

òåëüíûåèñóäåáíûåôóíêöèèâñôåðåçàêîíîòâîðчåñòâà,ïåðå-

íîñèò ïðèíöèï ðàçäåëåíèÿ âëàñòåé èç òåîðåòèчåñêîé ïëîñ-

êîñòèíà ðåàëüíóюîñíîâóãîñóäàðñòâåííîãîñòðîèòåëüñòâà.

Бûëî îòìåчåíî, чòî ïðîáëåìà âîñïîëíåíèÿ çàêîíîäà-

òåëüíîãî ïðîáåëà â îñíîâíîì âîçíèêàåò â ñëóчàå, êîãäà

ñóùåñòâóюùèåâðåàëüíîñòèêîíêðåòíûåîòíîøåíèÿíåïîä-

чèíåíûçàêîíîäàòåëüíîìóðåãóëèðîâàíèю.Оäíàêîïîäîáíàÿ

ñèòóàöèÿìîжåòâîçíèêíóòüèâòîìñëóчàå,êîãäàâçàìåíïðè-

çíàííîãîàíòèêîíñòèòóöèîííûìàêòàíåïðèíÿòíîâûé,êîãäà

íîðìàòèâíûéàêòíîñèòôîðìàëüíûéõàðàêòåð,òîåñòüêîãäà

çàêîíîäàòåëüñòâî íå ñîîòâåòñòâóåò ðàçâèòèю, èçìåíåíèю

îáùåñòâåííûõ îòíîøåíèé èëè âîçíèêíîâåíèю íîâûõ îòíî-

øåíèé.Пîäîáíàÿïðîáëåìàìîжåòâîçíèêíóòüèâòîìñëóчàå,

êîãäàçàêîí,ïðåäîñòàâëÿÿïðàâîïðèìåíèòåëюøèðîêèåâîç-

ìîжíîñòè óñìîòðåíèÿ, âìåñòå ñ òåì íå êîíêðåòèçèðóåò åãî

îñíîâàíèÿ è ðàìêè, èëè êîãäà ïðè ïðèíÿòèè íîâîãî çàêîíà

îäíîâðåìåííî íå âíîñÿòñÿ âûòåêàюùèå èç íåãî íåîáõîäè-

ìûåèçìåíåíèÿâïðèíÿòûåðàíååçàêîíû.

Êîíñòèòóöèîííûåñóäûâñâîèõðåøåíèÿõîáðàùàюòñÿê

ïðîáëåìå çàêîíîäàòåëüíîãî ïðîáåëà9, êàê ïðàâèëî, â äâóõ

ñëóчàÿõ:êîãäàîчåâèäíî,чòîïîëíîñòüюîòñóòñòâóåòêîíêðåò-

íàÿíîðìàòèâíàÿïðàâîâàÿçàïîâåäüîòíîñèòåëüíîôàêòèчåñ-

êèõîáñòîÿòåëüñòâ,ÿâëÿюùèõñÿîñíîâàíèåìäëÿâîçíèêíîâå-

íèÿ,ðåãóëèðîâàíèÿèëèïðåêðàùåíèÿïðàâîîòíîøåíèÿ,èëè

êîãäà òàêàÿ çàïîâåäü ñóùåñòâóåò, îäíàêî åå íåîïðåäåëåí-

íîñòü èëè äâóñìûñëåííîñòü íå ñïîñîáñòâóåò îáåñïåчåíèю

ïîëíîöåííîãîïðàâîâîãîðåãóëèðîâàíèÿ.

Âïåðâîìñëóчàå,êîãäàïîëíîñòüюîòñóòñòâóåòêîíêðåò-

íàÿíîðìàòèâíàÿïðàâîâàÿçàïîâåäüîòíîñèòåëüíîôàêòèчåñ-

êèõ îáñòîÿòåëüñòâ, êîíñòèòóöèîííûå ñóäû äîëжíû äîâîëü-

ñòâîâàòüñÿ âñåãî ëèøü êîíñòàòàöèåéäàííîãîôàêòà, óêàçàâ

åãîñóùíîñòüèíåãàòèâíûåïîñëåäñòâèÿåãîîòñóòñòâèÿ,чòî
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ïîñëóжèò «ñèãíàëîì» çàêîíîäàòåëüíûì è èñïîëíèòåëüíûì

îðãàíàì. Â ïîäîáíîì ñëóчàå íåóðåãóëèðîâàííîñòü ïðàâî-

îòíîøåíèÿäîëжíàáûòüóñòðàíåíàòîëüêîïîñðåäñòâîìçàêî-

íîòâîðчåñêîé äåÿòåëüíîñòè. Çäåñü чðåçìåðíîå óñåðäèå

ìîжåò ïðåâðàòèòü êîíñòèòóöèîííûé ñóä â çàêîíîäàòåëüíûé

îðãàí.Àêîãäàñóùåñòâóåòñîîòâåòñòâóюùàÿçàïîâåäü,êîòî-

ðàÿ,îäíàêî,ïîïðèчèíåñâîåéíåîïðåäåëåííîñòèèäâóñìûñ-

ëåííîñòè ïðåäîñòàâëÿåò âîâëåчåííûì â ïðàâîîòíîøåíèå

ñóáъåêòàì âîçìîжíîñòü ðàçíîîáðàçíîãî, äàжå âçàèìîèñ-

êëючàюùåãîòîëêîâàíèÿ,êîíñòèòóöèîííûåñóäûïðîñòîîáÿ-

çàíûâñâîèõðåøåíèÿõàíàëèçèðîâàòü,ðàñêðûâàòüèêîíêðå-

òèçèðîâàòüñîäåðжàíèåäàííîéçàïîâåäè.

Иçâåñòíî,чòîïðàêòèêàÊîíñòèòóöèîííûõÑóäîâЛàòâèè,

Лèòâû, Ãðóçèè, Уêðàèíû, Бåëàðóñè è ìíîãèõ äðóãèõ ñòðàí

ñâèäåòåëüñòâóåò, чòî ïðîáåë â ïðàâå íàèáîëåå чàñòî ïðî-

ÿâëÿåòñÿ â âèäå ïðàâîâîé íåîïðåäåëåííîñòè. Пðàâîâàÿ

íåîïðåäåëåííîñòü îñîáåííî îïàñíà, êîãäà ñóäû îáùåé

юðèñäèêöèè ïðè òîëêîâàíèè íåîïðåäåëåííîãî ïðàâîâîãî

ïîëîжåíèÿîòêëîíÿюòñÿêàêîòêîíñòèòóöèè,òàêèîòìåжäó-

íàðîäíîãîïðàâà.Íåñîîòâåòñòâóюùååäóõóèáóêâåêîíñòèòó-

öèèèìåжäóíàðîäíîãîïðàâàòîëêîâàíèåîïàñíî,âчàñòíîñ-

òè, òåì, чòî â ñëóчàå ïðàâîâîé íåîïðåäåëåííîñòè, ñëîжèâ-

øåéñÿâïðàâîïðèìåíèòåëüíîéïðàêòèêåâðåçóëüòàòåïîäîá-

íîãî òîëêîâàíèÿ ïðàâîâîãî ïîëîжåíèÿ, ìîжåò âîçíèêíóòü

ïðîáëåìà òàê íàçûâàåìîãî âîñïðîèçâîäèìîãî ïðîáåëà, òî

åñòü ñôîðìóëèðîâàííóю â ðåçóëüòàòå òîëêîâàíèÿ äîêòðèíó

íàчèíàюò ïðèìåíÿòü òàêèå îðãàíû, àêòû êîòîðûõ íå ìîãóò

áûòüîáъåêòîìêîíñòèòóöèîííîãîêîíòðîëÿ.

Ñ öåëüю ðåøåíèÿ äàííîé ïðîáëåìû è óñòðàíåíèÿ âîñ-

ïðîèçâîäèìîãî ïðîáåëà Êîíñòèòóöèîííûå Ñóäû êàê Àðìå-

íèè,Ðîññèè,òàêèðÿäàäðóãèõñòðàíïðèðåøåíèèâîïðîñàî

êîíñòèòóöèîííîñòè íîðìàòèâíîãî àêòà èëè åãî îòäåëüíîãî

ïîëîжåíèÿîáûчíîïðèçíàюòîñïàðèâàåìóюíîðìóàíòèêîí-

ñòèòóöèîííîéâìåñòåñòîëêîâàíèåì,äàííûìåéâïðàâîïðè-

ìåíèòåëüíîéïðàêòèêå.

Êîíñòèòóöèîííûå ñóäû ïîðîé âûíóжäåíû íàõîäèòü

âûõîä â ñèòóàöèÿõ, êîãäà êîíñòèòóöèîííîå ïðàâîñóäèå ïî

ïðèчèíåïðîáåëàâçàêîíåîêàçûâàåòñÿâòóïèêîâîéñèòóàöèè.

Âïîäîáíûõñëóчàÿõäëÿòîãî,чòîáûêîíñòèòóöèîííûéñóä,íå
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ïðåâðàùàÿñüâçàêîíîäàòåëüíûéîðãàí,ìîãïðåîäîëåòüñâÿ-

çàííûåñçàêîíîäàòåëüíûìïðîáåëîìñëîжíîñòè,âîçíèêøèå

ïîïðèчèíåíåîïðåäåëåííîñòèèëèäâóñìûñëåííîñòè,îчåíü

âàжíî,чòîáûîíïîñëåóñòàíîâëåíèÿïðèчèíâîçíèêíîâåíèÿ

çàêîíîäàòåëüíîãîïðîáåëàïîïûòàëñÿïóòåìðàçóìíîãîòîë-

êîâàíèÿâîñïîëíèòüåãî,íèêîèìîáðàçîìíåâûõîäÿçàïðå-

äåëûëîãèêèçàêîíîäàòåëüíîãîðåãóëèðîâàíèÿäàííîãîïðà-

âîîòíîøåíèÿ.

Пðàâîâûåïîçèöèèêîíñòèòóöèîííûõñóäîâ,ñâÿçàííûåñ

ïðåîäîëåíèåìïðîáåëîââíàöèîíàëüíîìïðàâåïîñðåäñòâîì

ìåжäóíàðîäíîãî ïðàâà, ÿâëÿюòñÿ ïðèìåðàìè ýôôåêòèâíîé

èìïëåìåíòàöèè ìåжäóíàðîäíûõ ïðàâîâûõ îáÿçàòåëüñòâ

ãîñóäàðñòâà,êîòîðûå,âчèñëåïðîчåãî,ñîçäàюòïðåäïîñûë-

êè äëÿ ðàçâèòèÿ è ðåôîðìèðîâàíèÿ íàöèîíàëüíîãî çàêîíî-

äàòåëüñòâà.

Оáùåèçâåñòíî,чòîïðàêòèчåñêàÿèìïëåìåíòàöèÿìåжäó-

íàðîäíûõ äîãîâîðíûõ îáÿçàòåëüñòâ ëюáîãî ãîñóäàðñòâà â

ïåðâóю îчåðåäü íàõîäèòñÿ â ðàìêàõ ïðàâîìîчèÿ çàêîíîäà-

òåëüíûõèèñïîëíèòåëüíûõîðãàíîâ.Оäíàêîîíà,âêîíåчíîì

ñчåòå, ÿâëÿåòñÿ ìåõàíèчåñêîé ðàáîòîé, è â ïðîöåññå åå

âûïîëíåíèÿíåâîçìîжíîèçáåжàòüíåäîñòàòêîâèóïóùåíèé.

Ìåжäóòåìêîíñòèòóöèîííûåñóäûïðèìåíÿюòïðèíöèïûè

íîðìûìåжäóíàðîäíîãîïðàâàïðèïîìîùèïàðàëëåëüíîïðè-

âîäèìûõòîëêîâàíèé.Бîëååòîãî,ïðèìåíåíèåíîðììåжäóíà-

ðîäíîãîïðàâà,ñâÿçàííîåèíîãäàñïðåîäîëåíèåìïðîáåëàâ

íàöèîíàëüíîì çàêîíîäàòåëüñòâå, îñóùåñòâëÿåòñÿ ïî êîí-

êðåòíîìó äåëó, â êîòîðîì èìåюòñÿ âçàèìîèñêëючàюùèå

ïîçèöèè è àðãóìåíòàöèè ñòîðîí çàÿâèòåëÿ è îòâåòчèêà –

îáñòîÿòåëüñòâî, êîòîðîå äåëàåò áîëåå îчåâèäíûìè è ïðåä-

ìåòíûìè íåîáõîäèìîñòü, öåëåñîîáðàçíîñòü è ðàâíîçíàч-

íîñòüïðèìåíåíèÿêîíñòèòóöèîííûìñóäîìïðèâîäèìûõìåж-

äóíàðîäíî-ïðàâîâûõíîðìèèõïîëîжåíèéäëÿóðåãóëèðîâà-

íèÿ êîíêðåòíîãî ïðàâîîòíîøåíèÿ. Ñôîðìèðîâàííûå áëàãî-

äàðÿðàññìîòðåíèюïîäîáíûõäåëïðàâîâûåïîçèöèèÿâëÿюò-

ñÿ îñíîâîé äëÿ ñîâåðøåíñòâîâàíèÿ ïðàâîòâîðчåñêîé äåÿ-

òåëüíîñòèçàêîíîäàòåëüíîãîèäðóãèõîðãàíîâëюáîéñòðàíû.

Âçàêëючåíèåõîòåëîñüáûäîáàâèòüñëåäóюùåå:âûïîë-

íåíèåìåжäóíàðîäíî-äîãîâîðíîãîюðèäèчåñêîãîîáÿçàòåëü-

ñòâàÿâëÿåòñÿïðîèçâîäíîéîòïîëèòèчåñêîéâîëèãîñóäàðñò-

âà,ïîýòîìó,êàêñâèäåòåëüñòâóåòïîâåäåíèåîòäåëüíûõãîñó-

äàðñòâ,ñâÿçàííîåñâûïîëíåíèåììåжäóíàðîäíûõäîãîâîðîâ

èëè èñïîëíåíèåì ðåøåíèé ìåжäóíàðîäíûõ ñóäîâ îñó-

ùåñòâëåíèåíîðìûìåжäóíàðîäíîãîïðàâàèëèâûíåñåííîãî

íà åå îñíîâàíèè ñóäåáíîãî àêòà ÿâëÿåòñÿ íå òîëüêî ñóãóáî

ïðàâîâîé,íîèñîöèàëüíî-ïîëèòèчåñêîéïðîáëåìîé,íàëèчèå

èëè îòñóòñòâèå êîòîðîé îáóñëîâëåíî äâóìÿôàêòîðàìè: âî-

ïåðâûõ, êóëüòóðîé ïðàêòèêè ïðàâîâîãî ðåãóëèðîâàíèÿìåж-

äóíàðîäíûõîòíîøåíèéäàííîéñòðàíû;âî-âòîðûõ,âíóòðèãî-

ñóäàðñòâåííûìïðàâîïîðÿäêîì.
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O. Rahmon 

First Deputy Minister of Foreign Affairs 
of the Republic of Tajikistan, Ph.D.

ConstitutionalandLegalframework

fortheProtectionoftheRightsandfreedoms

ofWomeninTajikistan

First of all, letme sincerely congratulate theChairmanand

thestaffof theConstitutionalCourtof theRepublicofTajikistan

with the important occasion, the twentieth anniversary of the

ConstitutionalCourt.

Aswecelebratethishistoricevent, Iwishyouandyourcol-

leagues the success of the implementation of ambitious plans

and realizationofall initiatives inpromotingdevelopmentof the

RepublicofTajikistanasademocraticandlegalstate.

Constitutional Court of the independent Tajikistan today

makesaremarkablecontributiontotheestablishmentofconsti-

tutionaldemocracy,whichplaysakeyroleinensuringtheruleof

lawandanimmediateeffectoftheConstitutionandhumanrights

andfreedoms.

May I also warmly welcome the representatives of friendly

countries participating in today's international conference and

wishthembestofluckandeverysuccess.

Dearparticipants!

Oneofthefundamentalconstitutionalandlegalprinciplesof

ademocraticandlegalstateistoprovideequalrightstomenand

women,protectandexercisewomen’srightsandeliminatedis-

criminationagainstwomen.

Equalityofcitizensisrecognizedasthemajorelementofthe

constitutionaland legal statusof the individualand thebasisof

thedevelopmentofrelationsinanysociety.

Realizing the necessity of real equality ofmen andwomen

andprotectionofrightsandfreedomsinademocraticsociety,the

GovernmentofTajikistansincethefirstdaysofitsnationalinde-

pendencehasbeenpayingspecialattention towomen’s issues

anddifferentmeasureshavebeentakensofartopreventviolation

ofwomen’srights.

Thanks to strong support and continued concern of the

GovernmentandthePresidentoftheRepublicofTajikistantoday,

women in Tajikistan are widely involved into political life of the

country, in particular in public administration and hold senior

positionsinthegovernmentsystem.

Toprovethesewords,over8thousandand500womenhold

managerial positions in the system of government across the

country.

Dearparticipantsoftheconference!

Recognizing the importance of equality between men and

womentheLawonStateGuaranteesofEqualRightsofMenand

WomenandEqualOpportunitiesfortheirRealizationwasadopted

in2005inTajikistan.

Thislawisprimarilyfocusedontheregulationoftherelation-

ships to ensure constitutional guarantees of equality between

menandwomeninsocial,political,culturalandanyotherfields.

This legalactalsopreventsdiscriminationbasedongender

identityandspecifiespublicguaranteesofequalopportunitiesfor

menandwomen.

Sinceoneofthemainreasonsofviolationoftheequalityof

men and women stems from unstable family relations, the

ParliamentoftheRepublicofTajikistanin2013adoptedtheLaw

onPreventionofDomesticViolencethatregulatespublicrelations

relatedtothepreventionofdomesticviolence,identificationand

eliminationofthereasonsthatcausedomesticviolence.

Ingeneral,anumberofregulationsandprogramshavebeen

developed and adopted in Tajikistan that promote equality and

women’srightswhichareconsideredtobeaguaranteeofacom-

prehensiveimplementationoftheirrightsandfreedoms.

Overtheperiodofindependence,RepublicofTajikistanhas

ratified a big number of international legal instruments on pro-

tecting the rights and freedoms of women, while it became a

member of the United Nations Commission on the Status of

Womenin2014.

111

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(70)`15

112

International instruments play a key role in providing the

rightsandfreedomsofwomen,particularlythoserepresentinga

setofagreednorms,regulatinginter-statecooperationtargeted

on universal respect, promotion and protection of the rights of

women.

Ingeneral,basedoninternationallegalinstrumentsadopted

in theareaofequalityofwomenandmen,nationshave to take

effectivemeasurestoprotectlegalrightsandinterestsofwomen.

Ithastobenotedthatregardlessofthefundamentalchanges

intheeconomic,politicalandsocialspheresoftheinternational

community, women’s rights and their protection have always

beencrucialandatopicforbroaddebates.

Todaythismattercannotberesolvedifthereisnointeraction

andpracticalcooperationamongthecountries.

Atthecurrentstageofdevelopmentofinternationallawand

international relations at large, specified by increasing role of

interconnectionofindependentstates,equalityofrightsandfree-

domsofmenandwomenisofparticularimportanceinthesystem

ofconstitutionalandlegalstatusofhumanbeing.

However, despite adoption of a huge number of international

treatiesandexistingnationalstrategiesinthefieldofwomen’srights,

asubjectofthelegalstatusofwomenstillremainschallenging.

Women inmanycountriesareexposed todifferent sortsof

discriminationand inadaily life there is still agapbetween the

constitutionalequalityofwomenandmenandtherealimplemen-

tationofthisprincipleinpractice.

Womenareoftenexposedtodiscriminationbasedongender

throughouttheirlifetime.

Women’srightsareoftenviolated,primarilyrelatedtoviola-

tion of international and national principle of equality between

menandwomen,especiallyrightstoparticipateintheimplemen-

tationofinternationalanddomesticpolicy,internationallegaland

nationalprocedureofprotectionofwomen’srightsinthefieldof

laborandemployment.

Ladiesandgentlemen!

Nowadays,insteadoffeelingpositivefeedbackofopportuni-

ties that globalization processes create, women compared to

menmoreoften facechallenges,particularly inan implementa-

tionoftheireconomicandsocialrightsandemployment.

Regardless of themeasures undertaken and carriedout at

bothinternationalandnationallevelsinprotectingrightsandlegal

interestsofwomen,theinternationalcommunitytodayisfacinga

newchallengeinachievingequalrightsbetweenmenandwomen

notonlylegally,butinpractice.

TodaytheGovernmentoftheRepublicofTajikistanisunder-

takingeffectivestepsforwardtoaddressalegalstatusofwomen

andpromotewomen’spower.

However, regardless this, given the current necessity, we

shouldadoptandcarryoutalong-termconceptonthelegalsta-

tusofwomen,aswellasprovidealegalsystemfortheprotection

ofgenderequalityeffectivelyusingittoprotecttheequalrightsof

menandwomen,whichinturnwouldhelptoimprovethestatusof

womeninsociety.

Inconclusion,Ionceagaintakethisopportunitytocongratu-

late theConstitutionalCourtof theRepublicofTajikistanon the

twentieth anniversary of productive activity and wish all of you

successfulconferenceandapleasantstayinTajikistan.
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Д. Хîшимзîда 

Ñóäьÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè
Тàäжèêèñòàí, êàíäèäàò þðèäè÷åñêèõ íàóê

ÊîíñòèòóöèîííûéÑóäèïðèíöèïðàзäåëåíèÿ

âëàñòåéâÒàäæèêèñòàíå

Äåìîêðàòèчåñêèå ïðåîáðàçîâàíèÿ, ïðîèçîøåäøèå â

Тàäжèêèñòàíå, ñâèäåòåëüñòâóюò î íàëèчèè âàжíûõ èçìåíå-

íèéâñèñòåìåîðãàíîâãîñóäàðñòâåííîéâëàñòèèóêðåïëåíèè

êîíñòèòóöèîííîé çàêîííîñòè â ñòðàíå êàê âàжíåéøèõ ãîñó-

äàðñòâåííûõ çàäàчàõ. Пî ñåé äåíü âñå åùå ïðîäîëжàåòñÿ

àêòèâíîå ñòðîèòåëüñòâî ãîñóäàðñòâåííîãî ìåõàíèçìà,

ñîäåðжàòåëüíî ìàêñèìàëüíî àäàïòèðîâàííîãî ê ðåøåíèю

àêòóàëüíûõ çàäàч íîâåéøåé ãîñóäàðñòâåííîñòè, â ñâÿçè ñ

чåìâñòðàíåïðîâîäÿòñÿðàçëèчíûåðåôîðìûñèñòåìûîðãà-

íîâãîñóäàðñòâåííîéâëàñòè.

Â ýòîì ïëàíå, òî åñòü â ïðîöåññå ðåøåíèÿ ñòðàòåãè-

чåñêèõçàäàчïîñîâåðøåíñòâîâàíèюïîëèòèчåñêîéñèñòåìû

èñòðîèòåëüñòâóýôôåêòèâíîãîãîñóäàðñòâàêàêãàðàíòàñòà-

áèëüíîãî îáùåñòâåííîãî ðàçâèòèÿ è ñîáëюäåíèÿ ïðàâ ëèч-

íîñòè, îñîáîå âíèìàíèå óäåëÿåòñÿ ðåàëèçàöèè ïðèíöèïà

ðàçäåëåíèÿ âëàñòåé, çàêðåïëåííîãî â äåâÿòîé ñòàòüåÊîíñ-

òèòóöèè Ðåñïóáëèêè Тàäжèêèñòàí, â ñâîю îчåðåäü ñïîñîá-

ñòâóюùåé óêðåïëåíèю ñèñòåìû ãîñóäàðñòâåííîãî óïðàâëå-

íèÿ.

Â Тàäжèêèñòàíå ïðèíöèï ðàçäåëåíèÿ âëàñòåé âïåðâûå

áûëîáъÿâëåíâÄåêëàðàöèèîãîñóäàðñòâåííîìñóâåðåíèòå-

òå Ðåñïóáëèêè Тàäжèêèñòàí îò 24 àâãóñòà 1990 ãîäà.

Пðîâîçãëàøåíèåäàííîãîïðèíöèïàáûëîñâÿçàíîñõàðàêòå-

ðèñòèêîéТàäжèêèñòàíàêàêïðàâîâîãîãîñóäàðñòâà,èäàííûé

ïðèíöèïâïîñëåäóюùåìíàøåëñâîåîòðàжåíèåâÊîíñòèòó-

öèèñòðàíû.

Пðèíöèï ðàçäåëåíèÿ âëàñòåé ÿâëÿåòñÿ ôóíäàìåíòàëü-

íûì îáùåäåìîêðàòèчåñêèì ïðèíöèïîì êîíñòèòóöèîííîé

îðãàíèçàöèè ñîâðåìåííûõ äåìîêðàòèчåñêèõ ãîñóäàðñòâ.

Äàííûéïðèíöèïÿâëÿåòñÿîäíîéèçîñíîâíûõõàðàêòåðèñòèê

è âàжíåéøèì ýëåìåíòîì ôóíêöèîíèðîâàíèÿ äåìîêðàòè-

чåñêîãî è ïðàâîâîãî ãîñóäàðñòâà è âûñòóïàåò â êàчåñòâå

ãàðàíòèè ðåàëèçàöèè ïðèíöèïà ïðèîðèòåòà чåëîâåêà, åãî

ïðàâèñâîáîäêàêâûñøåéöåííîñòè.

Ðàçäåëåíèåâëàñòåéâîìíîãîìîïðåäåëÿåòìîäåëüêîí-

ñòèòóöèîííîãî óñòðîéñòâà îáùåñòâà è ãîñóäàðñòâà, ãäå

ïðàâîèçàêîíèãðàюòîñîáóюðîëüêàêñòîчêèçðåíèÿãàðàí-

òèðîâàíèÿ ïðèíöèïîâ äåìîêðàòèè, çàùèòû ïðàâ è ñâîáîä

чåëîâåêà è ãðàжäàíèíà, òàê è îáåñïåчåíèÿ ýôôåêòèâíîé

ñèñòåìû îðãàíèçàöèè è ôóíêöèîíèðîâàíèÿ âñåé ñòðóêòóðû

ãîñóäàðñòâåííîéâëàñòè,âêëючàÿñóäåáíóюâëàñòü.

Иñòîðèчåñêè ñëîжèëîñü òàê, чòî ñóùåñòâîâàíèå ïðàâî-

âîãîãîñóäàðñòâàèñòàáèëüíîåôóíêöèîíèðîâàíèåäåìîêðà-

òèчåñêîãî îáùåñòâà òðåáóåò ðåàëèçàöèè êîíñòèòóöèîííîé

ñèñòåìû ðàçäåëåíèÿ âëàñòåé, òàê êàê, èñõîäÿ èç äàííîãî

ïðèíöèïà, íè îäèí îðãàí ãîñóäàðñòâåííîé âëàñòè, íè îäíà

ïîëèòèчåñêàÿîðãàíèçàöèÿíåìîãóòèãíîðèðîâàòüëèáîïðè-

îñòàíàâëèâàòü äåÿòåëüíîñòü êîíñòèòóöèîííî çàêðåïëåííûõ

èíñòèòóòîâ.

Âòåîðèèèèñòîðèèêîíñòèòóöèîííîãîïðàâàðàçäåëåíèå

âëàñòåéïðèçíàåòñÿîáùåïðèçíàííûìïðèíöèïîìöèâèëèçà-

öèè è äåìîêðàòèè, è ñ åãî ïîìîùüю ïðàâîâîå ãîñóäàðñòâî

îðãàíèçóåòñÿ è ôóíêöèîíèðóåò ïðàâîâûì ñïîñîáîì, ãîñó-

äàðñòâåííûåîðãàíûäåéñòâóюòâðàìêàõñâîåéêîìïåòåíöèè,

íå ïîäìåíÿÿ äðóã äðóãà, óñòàíàâëèâàåòñÿ âçàèìíûé êîíò-

ðîëü, ñáàëàíñèðîâàííîñòü è ðàâíîâåñèå âî âçàèìîîòíîøå-

íèÿõ ãîñóäàðñòâåííûõ îðãàíîâ, îñóùåñòâëÿюùèõ çàêîíîäà-

òåëüíóю,èñïîëíèòåëüíóюèñóäåáíóюâëàñòü1.

ФðàíöóçñêèéóчåíûéШ.Л.Ìîíòåñêüå,âûäåëÿÿðàçäåëå-

íèåâëàñòåé, îòìåчàåò: «Íåáóäåò ñâîáîäû…åñëèñóäåáíàÿ

âëàñòü íå îòäåëåíà îò âëàñòè çàêîíîäàòåëüíîé è èñïîëíè-

òåëüíîé.Åñëèîíàñîåäèíåíàñçàêîíîäàòåëüíîéâëàñòüю,òî
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2Ñì.:Мîíòåñêьå Ш.Л.Иçáðàííûåïðîèçâåäåíèÿ.–Ì.,1955.–C.290-291.
3Ñì.:Ñòàíñêèõ Ñ.Н. ПàðëàìåíòñêàÿÀññàìáëåÿÑîâåòàÅâðîïûîïðèíöè-
ïåðàçäåëåíèÿâëàñòåéâXXIâåêå//Êîíñòèòóöèîííîåèìóíèöèïàëüíîå
ïðàâî.2005.№1.-Ñ.47-48.

4ÐåçîëюöèÿПÀÑÅ№1407(2004)«Оíîâûõêîíöåïöèÿõîöåíêèñîñòîÿíèÿ
äåìîêðàòèчåñêîãîðàçâèòèÿ»//www.assembly.coe.int

5ÐåçîëюöèÿПÀÑÅ№1154(1998)«Äåìîêðàòèчåñêîåôóíêöèîíèðîâàíèå
íàöèîíàëüíûõïàðëàìåíòîâ»//www.assembly.coe.int

6  Ñì.: Àðóòþíÿí Ã.Ã. Êîíñòèòóöèîíàëèçì: óðîêè, âûçîâû, ãàðàíòèè: Ñá.
èçáð.ïóáë.èâûñòóïëåíèéíàìåжäóíàð.ôîðóìàõ,ïîñâÿù.äàí.ïðîáëå-
ìàòèêå.–Ê.:Лîãîñ,2011.–Ñ.43.

7 Ñì.:Бîíäàðь Н.Ñ. Àêñèîëîãèÿñóäåáíîãîêîíñòèòóöèîíàëèçìà:êîíñòè-
òóöèîííûåöåííîñòèâòåîðèèèïðàêòèêåêîíñòèòóöèîííîãîïðàâîñóäèÿ.
Ñåðèÿ «Бèáëèîòåчêà ñóäåáíîãî êîíñòèòóöèîíàëèçìà».Âûï.2. 2-åèçä.,
äîï.–Ì.:Юðèñò,2014.–Ñ.18-19.
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жèçíüèñâîáîäàãðàжäàíîêàжóòñÿâîâëàñòèïðîèçâîëà,èáî

ñóäüÿáóäåòçàêîíîäàòåëåì.Åñëèñóäåáíàÿâëàñòüñîåäèíåíà

ñ èñïîëíèòåëüíîé, òî ñóäüÿ ïîëóчàåò âîçìîжíîñòü ñòàòü

óãíåòàòåëåì. Âñå ïîãèáëî áû, åñëè áû â îäíîì ëèöå èëè

óчðåжäåíèè…áûëèñîåäèíåíûýòèòðèâåòâè:âëàñòüñîçäà-

âàòüçàêîíû,âëàñòüïðèâîäèòüâèñïîëíåíèåïîñòàíîâëåíèÿ

îáùåãîñóäàðñòâåííîãîõàðàêòåðàèâëàñòüñóäèòüïðåñòóïëå-

íèÿèëèòÿжáûчàñòíûõëèö»2.

Пàðëàìåíòñêàÿ Àññàìáëåÿ Ñîâåòà Åâðîïû ïðèçíàëà

ïðèíöèï ðàçäåëåíèÿ âëàñòåé îñíîâíîé чàñòüю îáùåïðèíÿ-

òûõêîíñòèòóöèîííûõòðàäèöèéÅâðîïû3,ñòàíäàðòîâÑîâåòà

Åâðîïû4 è «âðîжäåííîé îñîáåííîñòüю äåìîêðàòèчåñêîé

èíñòèòóöèîíàëüíîéñèñòåìû»5.

Äåêëàðàöèÿ ïðàâ чåëîâåêà è ãðàжäàíèíà 1789 ãîäà,

îïðåäåëÿюùàÿèíäèâèäóàëüíûåïðàâàчåëîâåêàèîñíîâíóю

èäåю,îñíîâóêîòîðîéñîñòàâëÿåòêîíöåïöèÿðàâíîïðàâèÿè

ñâîáîäû,ïðèíàäëåжàùåéêàжäîìóîòðîжäåíèÿ,óñòàíàâëè-

âàåò,чòî«îáùåñòâî,ãäåíåîáåñïåчåíàãàðàíòèÿïðàâèíåò

ðàçäåëåíèÿâëàñòåé,íåèìååòÊîíñòèòóöèè»(ñò.16).Äàííóю

Äåêëàðàöèюâ2003ãîäóЮÍÅÑÊОâêëючèëàâðååñòð«Пàìÿòü

ìèðà».

Íî ñëåäóåò îòìåòèòü, чòî çàêðåïëåíèå íà óðîâíå

Êîíñòèòóöèèïðèíöèïàðàçäåëåíèÿâëàñòåéñàìîïîñåáååùå

íå îçíàчàåò ðåøåíèÿ ïðîáëåì îòíîñèòåëüíî îáåñïåчåíèÿ

ïîëíîé ñàìîñòîÿòåëüíîñòè äåÿòåëüíîñòè çàêîíîäàòåëüíîé,

ñóäåáíîéèèñïîëíèòåëüíîéâëàñòåé.Íåîáõîäèìî,чòîáûýòè

îñíîâîïîëàãàюùèå êîíñòèòóöèîííûå öåííîñòè  ãàðàíòèðî-

âàííî âîïëîùàëèñü â жèçíü è ïðåäîòâðàùàëèñü ëюáûå

ïîïûòêè óñòàíîâëåíèÿ íà çàêîíîäàòåëüíîì óðîâíå êàêèõ-

ëèáî ïðàâîâûõ áàðüåðîâ, ïðîòèâîðåчàùèõ ýòèì êîíñòèòó-

öèîííûìíîðìàì.Íàäî,чòîáûïðèíöèïâåðõîâåíñòâàïðàâàè

íåïîñðåäñòâåííîãî äåéñòâèÿ íîðì Êîíñòèòóöèè îáåñïåчè-

âàëñÿèñîáëюäàëñÿâñåìèâåòâÿìèãîñóäàðñòâåííîéâëàñòè

îäèíàêîâî.

Оáåñïåчåíèåðåàëüíîãîðàçäåëåíèÿèáàëàíñàâëàñòåéè

óñòàíîâëåíèåíàðîäîâëàñòèÿèçëîçóíãàäîëжíûñòàòüжèâîé

ðåàëüíîñòüю.Êàжäîåïðàâîâîåðåøåíèåäîëжíîèñõîäèòüèç

ïðèíöèïàâåðõîâåíñòâàïðàâà,чòîÿâëÿåòñÿîñíîâíîéãàðàí-

òèåéñòàáèëüíîñòèèðàçâèòèÿ6.

Çäåñü ãëàâíàÿ çàäàчà ñîñòîèò â ïðåäîòâðàùåíèè êîí-

ôëèêòàìåжäóíîðìàìèÊîíñòèòóöèèèïðàâîâîéñèñòåìîéâ

öåëîì,òîåñòüâîáåñïåчåíèèâåðõîâåíñòâàíîðìОñíîâíîãî

Çàêîíàñòðàíû.

Иñõîäÿ èç ýòîãî, â äåìîêðàòèчåñêèõ ñòðàíàõ íàäçîð çà

ñîáëюäåíèåì Êîíñòèòóöèè, îáåñïåчåíèåì ñîîòâåòñòâèÿ

Êîíñòèòóöèèíîðìàòèâíûõïðàâîâûõàêòîâ,âчàñòíîñòèàêòîâ

çàêîíîäàòåëüíîéèèñïîëíèòåëüíîéâëàñòè,âîçëàãàåòñÿëèáî

íàñïåöèàëüíîñîçäàâàåìûéîðãàí,ëèáîíàñàìîñòîÿòåëüíîå

ñóäåáíîåóчðåжäåíèå.

ÂÐåñïóáëèêåТàäжèêèñòàíòàêóюôóíêöèюïîñðåäñòâîì

îñóùåñòâëåíèÿ êîíñòèòóöèîííîãî êîíòðîëÿ âûïîëíÿåò

Êîíñòèòóöèîííûé Ñóä, îáåñïåчèâàюùèé âåðõîâåíñòâî è

íåïîñðåäñòâåííîåäåéñòâèåÊîíñòèòóöèèèâöåëîìêîíñòè-

òóöèîííûõöåííîñòåé,èìåюùèõïðèíöèïèàëüíîåçíàчåíèåâ

óñëîâèÿõðàçäåëåíèÿâëàñòåéâãîñóäàðñòâå.

Íîðìàòèâíî-ïðàâîîáðàçóюùåå çíàчåíèå êîíñòèòóöèîí-

íûõ öåííîñòåé ïðîÿâëÿåòñÿ â òîì, чòî ñ èõ ïîìîùüю

ÊîíñòèòóöèîííûéÑóäâûÿâëÿåòèîöåíèâàåòïðàâîâûåìîäå-

ëè îðãàíèçàöèè òåõ èëè èíûõ ñôåð îáùåñòâåííûõ îòíîøå-

íèé,ïðåîäîëåâàåòïðîáåëûèíåäîñòàòêè âïðàâîâîìðåãó-

ëèðîâàíèèèîäíîâðåìåííîîïðåäåëÿåòòåíäåíöèèðàçâèòèÿ

êîíñòèòóöèîííûõ îòíîøåíèé, îáîñíîâûâàåò êîíñòèòóöèîí-

íóю ñòðàòåãèю ñîâåðøåíñòâîâàíèÿ çàêîíîäàòåëüñòâà â

íàïðàâëåíèÿõ, ïîïàâøèõ â ñôåðó êîíñòèòóöèîííîãî íîðìî-

êîíòðîëÿ7.
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8 Ñì.: Êàðèìîв Ê.М. Êîíñòèòóöèîíàëèçì, ãëîáàëèçàöèÿ è èíòåãðàöèÿ
ñîâðåìåííûõïðàâîâûõñèñòåìèèõâëèÿíèåíàðàçâèòèåîðãàíàêîíñòè-
òóöèîííîãî êîíòðîëÿ Ðåñïóáëèêè Тàäжèêèñòàí.// Ìàòåðèàëû íàóчíî-
ïðàêòèчåñêîé êîíôåðåíöèè íà òåìó «Ìåñòî ïðàâà Ðåñïóáëèêè
Тàäжèêèñòàíâïðàâîâîéñèñòåìåìèðà».Äóøàíáå, «Иìïåðèàë-Ãðóïï»,
2015.–Ñ.55.

9Ñì.:Бîáîòîв Ñ.В. Êîíñòèòóöèîííàÿюñòèöèÿ(ñðàâíèòåëüíûéàíàëèç).–
Ìîñêâà,1994.-Ñ.58.

10Ñì.:Мàõìóäзîäà М.À. Êîíñòèòóöèîííûéêîíòðîëü–âàжíåéøèéñïîñîá
îáåñïåчåíèÿ âåðõîâåíñòâà Êîíñòèòóöèè. //Äîêëàä íàìåжäóíàðîäíîé
êîíôåðåíöèè, ïîñâÿùåííîé 20-ëåòèю ïðèíÿòèÿ Êîíñòèòóöèè
ÐåñïóáëèêèÊàçàõñòàí.Àñòàíà,28àâãóñòà,2015ãîäà.
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Ãëàâíàÿìèññèÿêîíñòèòóöèîííîãîêîíòðîëÿçàêëючàåòñÿ

âîáåñïåчåíèè âåðõîâåíñòâàè ñòàáèëüíîñòèÊîíñòèòóöèèè

ñîõðàíåíèèêîíñòèòóöèîííîãîáàëàíñàðàçäåëåíèÿâëàñòåé.

Оíâûñòóïàåòìåõàíèçìîìñäåðжåêèïðîòèâîâåñîâ,èãëàâ-

íîéåãîçàäàчåéÿâëÿåòñÿîáíàðóжåíèå,îöåíêàèâîññòàíîâ-

ëåíèåíàðóøåííîãîðàâíîâåñèÿ8.

ÅùёâíàчàëåХХâåêààâñòðèéñêèéóчåíûéÃàíñÊåëüçåí

óêàçûâàë íà íåâîçìîжíîñòü ïîðóчåíèÿ àííóëèðîâàíèÿ íîð-

ìàòèâíî-ïðàâîâûõàêòîâòîìóжåñàìîìóîðãàíó,êîòîðûéèõ

ïðèíÿë9.

Âáîëüøèíñòâåïðàâîâûõèäåìîêðàòèчåñêèõãîñóäàðñòâ

ìèðà ãëàâíûì è îïðåäåëÿюùèì ñòðóêòóðíûì ýëåìåíòîì

ìåõàíèçìà îáåñïåчåíèÿ âåðõîâåíñòâà è ïðÿìîãî äåéñòâèÿ

Êîíñòèòóöèè âûñòóïàåò êîíñòèòóöèîííûé êîíòðîëü, îñó-

ùåñòâëÿåìûéíåçàâèñèìûìñïåöèàëèçèðîâàííûìñóäåáíûì

îðãàíîì.

Âíàñòîÿùååâðåìÿèíñòèòóòêîíñòèòóöèîííîãîêîíòðîëÿ

ïðèîáðåëòåíäåíöèюêóíèâåðñàëèçàöèè,èîíïðèñóùïîäàâ-

ëÿюùåìóáîëüøèíñòâóñîâðåìåííûõãîñóäàðñòâ.Пðèчèíàìè

ýòîãîâîñíîâíîìÿâëÿюòñÿ,ïðåжäåâñåãî,îáùååïðèçíàíèå

êîíöåïöèèïðàâîâîãîãîñóäàðñòâàèðàçâèòèåèäåèâåðõîâåí-

ñòâà ïðàâà, â чàñòíîñòè åãî âàжíåéøåãî èñòîчíèêà -

Êîíñòèòóöèè10.

Оðãàíêîíñòèòóöèîííîãîêîíòðîëÿâêàчåñòâåîñíîâîïî-

ëàãàюùåãî êîíñòèòóöèîííî-ïðàâîâîãî èíñòèòóòà ïîñðåä-

ñòâîì îñóùåñòâëåíèÿ ïðåäâàðèòåëüíîãî è ïîñëåäóюùåãî

êîíòðîëÿ àêòèâíî ñîäåéñòâóåò îáåñïåчåíèю ñòàáèëüíîñòè

Êîíñòèòóöèè,ñîáëюäåíèюïðèíöèïàðàçäåëåíèÿâëàñòåéèâ

öåëîìðåàëèçàöèèêîíñòèòóöèîííîéçàêîííîñòè,ÿâëÿюùåé-
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ñÿîñíîâîéðàçâèòèÿäåìîêðàòèчåñêîãîîáùåñòâàèâàжíûì

èíñòðóìåíòîìðàçâèòèÿïðàâîâîãîãîñóäàðñòâà.

Иìåÿ âàжíîå çíàчåíèå â âîïëîùåíèè â ãîñóäàðñòâå

ïðèíöèïà ðàçäåëåíèÿ âëàñòåé, îðãàí ñóäåáíîãî êîíñòèòó-

öèîííîãîêîíòðîëÿòåìñàìûìñòàíîâèòñÿîäíèìèçãàðàíòîâ

ðåàëüíîãî îáåñïåчåíèÿ êîíñòèòóöèîííûõ ïðàâ è ñâîáîä

чåëîâåêàèãðàжäàíèíà.

Пðèíÿòèå Êîíñòèòóöèè è â ñîîòâåòñòâèè ñ åё íîðìàìè

îáðàçîâàíèå îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ â Тàäжè-

êèñòàíå,àòàêжåâïîñëåäóюùåìïðèíÿòèåðÿäàíîðìàòèâíûõ

ïðàâîâûõ àêòîâ, ñïîñîáñòâóюùèõ îñóùåñòâëåíèю äåÿòåëü-

íîñòè äàííîãî îðãàíà, ÿâëÿåòñÿ ñâèäåòåëüñòâîì òîãî, чòî

ïðîèçîøëîïðàâîâîåóñèëåíèåíàøåãîîáùåñòâàèñóäåáíîé

âëàñòè, ñîçäàíàâàжíàÿïðåäïîñûëêàïðåâðàùåíèÿÊîíñòè-

òóöèèâäåéñòâóюùååïðàâî, ãðàжäàíåèюðèäèчåñêèåëèöà

ïîëóчèëèäîïîëíèòåëüíûåãàðàíòèèâçàùèòåñâîèõèíòåðå-

ñîâ.

Çäåñüõîчóîáðàòèòüâíèìàíèåíàòî,чòîâñîîòâåòñòâèè

ñ Êîíñòèòóöèîííûì çàêîíîì Ðåñïóáëèêè Тàäжèêèñòàí «О

Êîíñòèòóöèîííîì Ñóäå Ðåñïóáëèêè Тàäжèêèñòàí» ôèçèчå-

ñêèåèюðèäèчåñêèåëèöàâïðàâåäëÿîïðåäåëåíèÿñîîòâåò-

ñòâèÿÊîíñòèòóöèèîïðåäåëåííûõïðàâîâûõàêòîâíåïîñðåä-

ñòâåííî îáðàùàòüñÿ â Êîíñòèòóöèîííûé Ñóä.  Иñõîäÿ èç

ïîëîжåíèÿóêàçàííîãîÊîíñòèòóöèîííîãîçàêîíà,îчåíüчàñòî

ôèçèчåñêèå è юðèäèчåñêèå ëèöà íàïðÿìóю îáðàùàюòñÿ â

ÊîíñòèòóöèîííûéÑóäТàäжèêèñòàíà.

Иç ïðàêòèêè äåÿòåëüíîñòè îðãàíà êîíñòèòóöèîííîãî

êîíòðîëÿ íàøåé ñòðàíû ìîжíî ïðèâåñòè íåñêîëüêî ïðèìå-

ðîâ,ñîãëàñíîêîòîðûìíàîñíîâàíèè îáðàùåíèéôèçèчåñêèõ

èюðèäèчåñêèõëèöáûëîâîçáóжäåíîêîíñòèòóöèîííîåñóäî-

ïðîèçâîäñòâî, â чàñòíîñòè ïîñòàíîâëåíèåì Êîíñòèòóöèîí-

íîãîÑóäàîñïàðèâàåìàÿíîðìàçàêîíîäàòåëüñòâàáûëàïðè-

çíàíàíåêîíñòèòóöèîííîé.

Тàê,ПîñòàíîâëåíèåìÊîíñòèòóöèîííîãîÑóäàÐåñïóáëè-

êèТàäжèêèñòàíîò27ñåíòÿáðÿ2013ãîäàíàîñíîâàíèèõîäà-

òàéñòâàãðàжäàíêèÑàèäîâîéÍ.À.чàñòü2ñòàòüè363Уãîëîâ-

íî-ïðîöåññóàëüíîãî êîäåêñà Ðåñïóáëèêè Тàäжèêèñòàí â

чàñòè, êàñàюùåéñÿ òîãî, чòî íå ïîäëåжèò îáжàëîâàíèю è

îïðîòåñòîâàíèюâûíåñåííîåâõîäåñóäåáíîãîðàçáèðàòåëü-

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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12Ñì.:Эìîìàëè Ðàõìîí.ÂûñòóïëåíèåíàÌåжäóíàðîäíîéêîíôåðåíöèèíà
òåìó«Êîíñòèòóöèîííîåïðàâîñóäèå–ãàðàíòèÿîáåñïåчåíèÿâåðõîâåíñòâà
Êîíñòèòóöèè», ïîñâÿùåííîé 20-ëåòèю îáðàçîâàíèÿ Êîíñòèòóöèîííîãî
ÑóäàÐåñïóáëèêè Тàäжèêèñòàí.Äóøàíáå,17ñåíòÿáðÿ2015ãîäà.

13Ñì.ÝáçååâБ.Ñ.Êîíñòèòóöèÿ.Пðàâîâîåãîñóäàðñòâî.Êîíñòèòóöèîííûé
Ñóä.–Ìîñêâà,1997.–Ñ.128.

11 Ñì.: Ñáîðíèê ïîñòàíîâëåíèé Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè
Тàäжèêèñòàí(1996-2015).–Äóøàíáå:«ÝÐ-ãðàô»,2015.–Ñ.342-351.

120

ñòâà îïðåäåëåíèå (ïîñòàíîâëåíèå) â îòíîøåíèè èçáðàíèÿ,

èçìåíåíèÿ èëè îòìåíû ìåðû ïðåñåчåíèÿ áûëà ïðèçíàíà

íåêîíñòèòóöèîííîé,òîåñòüíåñîîòâåòñòâóюùåéñòàòüÿì5,

14,18è19ÊîíñòèòóöèèÐåñïóáëèêèТàäжèêèñòàí11.

ПðèðàññìîòðåíèèäàííîãîäåëàÊîíñòèòóöèîííûéÑóäñ

óчåòîìíîðììåжäóíàðîäíîãî ïðàâàè íàöèîíàëüíîãî çàêî-

íîäàòåëüñòâà îòíîñèòåëüíî áåñïðåïÿòñòâåííîãî îñóùåñòâ-

ëåíèÿ ãðàжäàíàìè ñâîèõ êîíñòèòóöèîííûõ ïðàâ óñòàíîâèë,

чòîëюáîéïîðÿäîê,êîòîðûéîãðàíèчèâàåòïðàâàóчàñòíèêîâ

óãîëîâíîãî ïðîöåññà ïî çàùèòå èõ ïðîöåññóàëüíûõ ïðàâ è

ñòàíîâèòñÿ ïðåãðàäîé äëÿ îñóùåñòâëåíèÿ, â чàñòíîñòè, èõ

ïðàâ íà îáжàëîâàíèå ñóäåáíûõ àêòîâ, ñчèòàåòñÿ îãðàíèчè-

âàюùèìãàðàíòèюíà ñóäåáíóю çàùèòó èïðàâî îáðàùåíèÿ â

ãîñóäàðñòâåííûå îðãàíû, óñòàíîâëåííûå Êîíñòèòóöèåé,

çàêîíàìèèïðîöåññóàëüíûìçàêîíîäàòåëüñòâîìÐåñïóáëèêè

Тàäжèêèñòàí.

ÍàîñíîâàíèèäàííîãîïîñòàíîâëåíèÿÊîíñòèòóöèîííîãî

Ñóäàïàðëàìåíòîìñòðàíûáûëèâíåñåíûèçìåíåíèÿâчàñòü2

ñòàòüè 363 Уãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Ðåñïóáëèêè

Тàäжèêèñòàí,èíîðìà,îãðàíèчèâàюùàÿïðàâàíàîáжàëîâà-

íèåèîïðîòåñòîâàíèåâûíåñåííîãîâõîäåñóäåáíîãîðàçáè-

ðàòåëüñòâà îïðåäåëåíèÿ (ïîñòàíîâëåíèÿ) â îòíîñèòåëüíî

èçáðàíèÿ, èçìåíåíèÿ èëè îòìåíû ìåðû ïðåñåчåíèÿ, áûëà

èñêëючåíà.

Êàê ïîêàçûâàåò ñóùíîñòü êîíñòèòóöèîííîãî êîíòðîëÿ,

ïðèçíàâàÿíåêîíñòèòóöèîííîéíîðìóçàêîíà,Êîíñòèòóöèîí-

íûéÑóäîáåñïåчèâàåòêîíñòèòóöèîííóюçàêîííîñòüâñòðàíå,

àòàêжåñòàáèëüíîñòüèóñòîéчèâîñòüíàöèîíàëüíîéïðàâîâîé

ñèñòåìû,èýòèìïîëóчàåòïðàâîâóюâîçìîжíîñòüêîñâåííîãî

óчàñòèÿâíîðìîòâîðчåñêîìïðîöåññå.Äàííûéîðãàíâîïðå-

äåëåííîìñìûñëåîòûñêèâàåò,òâîðèòïðàâî,âëèÿåòíàâîëю

çàêîíîäàòåëÿèïðàâîïðèìåíèòåëÿ.

ПðåçèäåíòÐåñïóáëèêèТàäжèêèñòàíóâàжàåìûéÝìîìà-

ëè Ðàõìîí, óäåëÿÿ îñîáîå âíèìàíèå ðîëè îðãàíà êîíñòèòó-

öèîííîãîêîíòðîëÿâîáåñïåчåíèèêîíñòèòóöèîííîéçàêîííî-

ñòèâ ñòðàíå, â ñâîåìâûñòóïëåíèèíàÌåжäóíàðîäíîé êîí-

ôåðåíöèèíàòåìó«Êîíñòèòóöèîííîåïðàâîñóäèå–ãàðàíòèÿ
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îáåñïåчåíèÿ âåðõîâåíñòâà Êîíñòèòóöèè», ïîñâÿùåííîé 20-

ëåòèю îáðàçîâàíèÿ Êîíñòèòóöèîííîãî Ñóäà Тàäжèêèñòàíà,

îòìåòèë: «Äåÿòåëüíîñòü Êîíñòèòóöèîííîãî Ñóäà èìååò

íåðàçðûâíóюñâÿçüñíîðìîòâîðчåñêîéäåÿòåëüíîñòüюãîñó-

äàðñòâåííûõîðãàíîâ,âîñîáåííîñòèçàêîíîäàòåëüíîãîîðãà-

íà.Иìåííîñýòèìñâÿçàíîòî,чòîíàîñíîâåïîñòàíîâëåíèéè

îïðåäåëåíèéÊîíñòèòóöèîííîãîÑóäàäåñÿòêèçàêîíîäàòåëü-

íûõàêòîâáûëèïðèâåäåíûâ ñîîòâåòñòâèåñ âûñøåé öåëüю

Êîíñòèòóöèè-íåïðèêîñíîâåííîñòüюïðàâèñâîáîäчåëîâåêà

èãðàжäàíèíà»12.

ÊîíñòèòóöèîííûéÑóäÿâëÿåòñÿíåòîëüêîîñîáûìñóäåá-

íûìîðãàíîì,âõîäÿùèìâêàчåñòâåñîñòàâíîéчàñòèâîáùóю

ñèñòåìó ñóäåáíîé âëàñòè ñîãëàñíî ñòàòüå 84 Êîíñòèòóöèè

Тàäжèêèñòàíà,íîèïðåäñòàâëÿåòñîáîéîäèíèçâûñøèõêîí-

ñòèòóöèîííûõ îðãàíîâ îäíîãî óðîâíÿ ñ âûñøèìè çâåíüÿìè

çàêîíîäàòåëüíîé è èñïîëíèòåëüíîé âëàñòè, чåðåç êîòîðûé

ñóäåáíàÿâëàñòüôàêòèчåñêèóчàñòâóåòâáàëàíñåâëàñòåé.

Оòíåñåíèåîðãàíàêîíñòèòóöèîííîãîêîíòðîëÿêâûñøèì

îðãàíàì ãîñóäàðñòâåííîé âëàñòè îáóñëîâëåíî, ïðåжäå

âñåãî,òåì,чòîåãîïîëíîìîчèÿ,íàðÿäóñâûñøèìèîðãàíàìè

çàêîíîäàòåëüíîéèèñïîëíèòåëüíîéâëàñòè,ïðåäóñìîòðåíûâ

ОñíîâíîìÇàêîíåñòðàíû(ñò.89).

Оðãàí êîíñòèòóöèîííîãî êîíòðîëÿ îñóùåñòâëÿåò ñâîè

ïîëíîìîчèÿâöåëÿõçàùèòûîñíîâêîíñòèòóöèîííîãîñòðîÿ,

êîíñòèòóöèîííûõ ïðàâ è ñâîáîä чåëîâåêà è ãðàжäàíèíà,

îáåñïåчåíèÿâåðõîâåíñòâàèïðÿìîãîäåéñòâèÿÊîíñòèòóöèè.

ÍàëèчèåóÊîíñòèòóöèîííîãîÑóäàøèðîêèõïîëíîìîчèé

ïîîáåñïåчåíèюïðÿìîãîäåéñòâèÿÊîíñòèòóöèèïóòåìïðî-

öåäóðûêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâàïîçâîëÿåòîõà-

ðàêòåðèçîâàòüåãîêàêâàжíûéýëåìåíòïîëèòèчåñêîéñèñòå-

ìû, ÿâëÿюùèéñÿ чàñòüю ìåõàíèçìà åå ñàìîðåãóëÿöèè è

ñàìîðàçâèòèÿ è ñëóжàùèé îáåñïåчåíèю ïîëèòèчåñêîé

îáñòàíîâêè è ðàçâèòèю ïîëèòèчåñêèõ ïðîöåññîâ â ðàìêàõ

Êîíñòèòóöèè13.

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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15 Ñì.: Âñòóïëåíèå Пðåäñåäàòåëÿ  Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé
ФåäåðàöèèÇîðüêèíàÂ.Ä.íàòåìó«Пðèíöèïðàçäåëåíèÿâëàñòåéâäåÿ-
òåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Фåäåðàöèè». Êîðåÿ, 1
ôåâðàëÿ2008ãîäà.http://www.ksrf.ru.

14Ñì.:Овñåïÿí Ж. И. ÑóäåáíûéêîíñòèòóöèîííûéêîíòðîëüâÐîññèéñêîé
Фåäåðàöèè: ïðîáëåìû äåïîëèòèçàöèè (ñðàâíèòåëüíûé àíàëèç) //
«Ãîñóäàðñòâîèïðàâî».1996.№1.
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Êîíñòèòóöèîííûé Ñóä, îñóùåñòâëÿÿ ñâîè ïîëíîìîчèÿ,

ðàçâèâàåò êîíñòèòóöèîííî-ïðàâîâóю äîêòðèíó ìîòèâàöèåé

ïðèíÿòûõèìðåøåíèé,óòîчíÿåòñìûñëèñîäåðжàíèåêîíñòè-

òóöèîííûõ íîðì, îáåñïåчèâàåò ðåàëèçóåìîñòü Оñíîâíîãî

Çàêîíà.

Â ñîîòâåòñòâèè ñ ïîëíîìîчèÿìè è ïðàâîâûì ñòàòóñîì

îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ îí çàíèìàåò îñîáîå

ìåñòî â ñèñòåìå ðàçäåëåíèÿ âëàñòåé, à òàêжå â ñèñòåìå

ñóäåáíîéâëàñòèèÿâëÿåòñÿâàжíåéøèìïîëèòèêî-ïðàâîâûì

èíñòèòóòîì,ïîñêîëüêóåãîðåøåíèåèìååòíåòîëüêîïðàâî-

âîå,íîèïîëèòèчåñêîåçíàчåíèå.ÐåøåíèÿÊîíñòèòóöèîííîãî

Ñóäà ïî ñâîåé юðèäèчåñêîé ñèëå îáùåîáÿçàòåëüíû è íå

ìîãóòáûòüîòìåíåíûèëèïðåîäîëåíû.

Оðãàí ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ «íåëüçÿ

îòîжäåñòâëÿòüâïîëíîéìåðåñ òðàäèöèîííûìèñóäåáíûìè

ôóíêöèÿìè, òàê êàê ýòî îäíîâðåìåííî è ïîëèòèчåñêàÿ äåÿ-

òåëüíîñòü,îñóùåñòâëÿåìàÿâюðèñäèêöèîííîéôîðìå»14.

Иñõîäÿ èç ýòîãî, ïðè îòïðàâëåíèè êîíñòèòóöèîííîãî

ñóäîïðîèçâîäñòâàîðãàíêîíñòèòóöèîííîãîêîíòðîëÿäîëжåí

âîçäåðжèâàòüñÿ îò óñòàíîâëåíèÿ è èññëåäîâàíèÿ ôàêòèчå-

ñêèõ îáñòîÿòåëüñòâ, åñëè ýòî âõîäèò â êîìïåòåíöèюäðóãèõ

ñóäîâèëèîðãàíîâ.

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèТàäжèêèñòàí,ÿâëÿÿñü

íåîòъåìëåìûì àòðèáóòîì äåìîêðàòèчåñêîãî ïðàâîâîãî

ãîñóäàðñòâà, íàðÿäó ñ óñòàíîâëåíèåì ñîîòâåòñòâèÿ íîðìà-

òèâíûõïðàâîâûõàêòîâÊîíñòèòóöèè,èñõîäÿèçñâîèõïîëíî-

ìîчèé, òàêжå ðàçðåøàåò ñïîðû ìåжäó ãîñóäàðñòâåííûìè

îðãàíàìèîòíîñèòåëüíîèõêîìïåòåíöèè.

ÊîíñòèòóöèîííûìÑóäîìñïîðûîêîìïåòåíöèèðàññìàò-

ðèâàюòñÿèðàçðåøàюòñÿñïîçèöèèêîíñòèòóöèîííîãîïðèí-

öèïà ðàçäåëåíèÿ âëàñòåé è ðàçãðàíèчåíèÿ êîìïåòåíöèè

ìåжäóãîñóäàðñòâåííûìèîðãàíàìèâöåëÿõñîõðàíåíèÿóñòà-

íîâëåííîãîáàëàíñàèíòåðåñîâèèõïðàâîìîчèé.

ÑóáъåêòàìèîáðàùåíèÿâÊîíñòèòóöèîííûéÑóäïîðàç-

ðåøåíèюñïîðîâîêîìïåòåíöèèÿâëÿюòñÿòîëüêîîðãàíûïóá-

ëèчíîé âëàñòè, è ïðåäìåòîì îáðàùåíèÿ â òàêèõ ñïîðàõ

123

ÿâëÿåòñÿ ðàçðåøåíèå ïðîòèâîðåчèÿ â ïîçèöèÿõ ñòîðîí î

ïðèíàäëåжíîñòèïîëíîìîчèÿòîìóèëèèíîìóãîñóäàðñòâåí-

íîìóîðãàíó.

Âñâÿçèñòåì,чòîîðãàíûêîíñòèòóöèîííîãîêîíòðîëÿâñå-

ãäà ðàññìàòðèâàюò âîïðîñû, îòíîñÿùèåñÿ ê ïðàâó, â ñëóчàå

ðåøåíèÿñïîðàîêîìïåòåíöèèìåжäóãîñóäàðñòâåííûìèîðãà-

íàìèèñïîëüçóюòñÿïðàâîâûåñðåäñòâàðàçðåøåíèÿñïîðîâ.

Ýòî ÿâëÿåòñÿ ôàêòîì òîãî, чòî ïîñðåäñòâîì êîíñòèòó-

öèîííîãî êîíòðîëÿ, îñóùåñòâëÿåìîãî â ïîðÿäêå êîíñòèòó-

öèîííîãîñóäîïðîèçâîäñòâà,îáåñïåчèâàåòñÿãàðàíòèÿóäåð-

жàíèÿâëàñòåéâãðàíèöàõèõêîìïåòåíöèè,ïðåäóñìîòðåííîé

ОñíîâíûìÇàêîíîìñòðàíûíàîñíîâåïðèíöèïàðàçäåëåíèÿ

âëàñòåé.

Êîíñòèòóöèÿ,âîçëàãàÿíàÊîíñòèòóöèîííûéÑóäôóíêöèè

âûñøåãîñóäåáíîãîîðãàíà,îñóùåñòâëÿюùåãîêîíòðîëüêîí-

ñòèòóöèîííîñòè, òåì ñàìûì îáÿçûâàåò ïðîâåðÿòü çàêîíû è

êîìïåòåíöèюãîñóäàðñòâåííûõîðãàíîâñòîчêèçðåíèÿóñòà-

íîâëåííîãîåюðàçäåëåíèÿâëàñòåé15.

Êîíñòèòóöèîííûé Ñóä Тàäжèêèñòàíà òàêжå îáëàäàåò

ïîëíîìîчèÿìèðàññìîòðåíèÿïðîåêòîâèçìåíåíèéèäîïîë-

íåíèé, âíîñèìûõ â Êîíñòèòóöèю Ðåñïóáëèêè Тàäжèêèñòàí,

ïðîåêòîâçàêîíîâèäðóãèõâîïðîñîâ,âûíåñåííûõíàâñåíà-

ðîäíûé ðåôåðåíäóì, è ïî ýòèì âîïðîñàì ïðèíèìàåò

çàêëючåíèÿ.

Äàííîå ïîëíîìîчèå ÿâëÿåòñÿ âàжíûì èíñòðóìåíòîì

îáåñïåчåíèÿçàùèòû,àòàêжåñîáëюäåíèÿèðåàëèçàöèèêîí-

ñòèòóöèîííîãîïðèíöèïàðàçäåëåíèÿâëàñòåé,ïîñêîëüêóïðè

ðàññìîòðåíèèïðîåêòîâèçìåíåíèéèäîïîëíåíèé,âíîñèìûõ

âÊîíñòèòóöèю,ÊîíñòèòóöèîííûìÑóäîìâñÿчåñêèèñêëючà-

åòñÿ âîçìîжíîñòü íàðóøåíèÿ áàëàíñà ïðèíöèïà ñäåðжåê è

ïðîòèâîâåñîâìåжäóâëàñòÿìè.

Â öåëîì ðàçäåëåíèå âëàñòåé ÿâëÿåòñÿ îñíîâîïîëàãàю-

ùèìïðèíöèïîìêîíñòèòóöèîíàëèçìà,èîðãàíêîíñòèòóöèîí-

íîãîêîíòðîëÿ,ïîñðåäñòâîìñâîèõïîëíîìîчèéîñóùåñòâëÿÿ

îõðàíó Êîíñòèòóöèè, îäíîâðåìåííî îáåñïåчèâàåò çàùèòó
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124

ïðèíöèïà ðàçäåëåíèÿ âëàñòåé êàê îäíó èç îñíîâ êîíñòèòó-

öèîííîãîñòðîÿ.

ÊîíñòèòóöèîííûéÑóä,âûñòóïàÿâêàчåñòâåýôôåêòèâíî-

ãîìåõàíèçìàîõðàíûÊîíñòèòóöèè,ðàññìàòðèâàåòêîíñòèòó-

öèîííûå ñïîðû, îáåñïåчèâàåò ðåàëüíîå ñîáëюäåíèå ïðèí-

öèïàðàçäåëåíèÿâëàñòåéîðãàíàìèãîñóäàðñòâåííîéâëàñòè

ïðèðåàëèçàöèèñâîèõïîëíîìîчèé.

Ðåøàюùååçíàчåíèåîðãàíàêîíñòèòóöèîííîãîêîíòðîëÿ

â ðåàëèçàöèè ïðèíöèïà ðàçäåëåíèÿ âëàñòåé, à çíàчèò è â

ñèñòåìåñäåðжåêèïðîòèâîâåñîââîñíîâíîìîïðåäåëÿåòñÿ

åãî ôóíêöèåé êîíñòèòóöèîííîãî êîíòðîëÿ, ò.å. ñóäåáíîãî

êîíòðîëÿ çà ñîîòâåòñòâèåì íîðìàòèâíûõ ïðàâîâûõ àêòîâ

Êîíñòèòóöèè.

Иñõîäÿèçòîãî,чòîâãîñóäàðñòâåâçàèìîäåéñòâèåìåжäó

îñíîâíûìèãîñóäàðñòâåííûìèèíñòèòóòàìèÿâëÿåòñÿêëючå-

âûì âîïðîñîì, ñåãîäíÿ, íåçàâèñèìî îò ðàçâèòèÿ êîíñòèòó-

öèîííî-ïðàâîâûõ èíñòèòóòîâ, îáåñïåчèâàюùèõ ðåàëèçàöèю

ïðèíöèïàðàçäåëåíèÿâëàñòåé, âñååùåíåîáõîäèìîïðèíÿ-

òèå ìåð, íàïðàâëåííûõ íà âñåìåðíóю äåìîêðàòèçàöèю

ñèñòåìûîðãàíèçàöèèèôóíêöèîíèðîâàíèÿãîñóäàðñòâåííîé

âëàñòè.
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À. Цалиåв 

Пðåäñåäàòåëь Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Ñåвåðíàÿ Оñåòèÿ-Àëàíèÿ, 

÷ëåí Пðåзèäèóìà Ñîвåòà ñóäåй ÐФ, ä.þ.í., 
ïðîфåññîð, зàñëóжåííый þðèñò ÐФ

Оáîáåñïåчåíèèãàðàíòèéâåðхîâåíñòâà

êîíñòèòóöèé(óñòàâîâ)

ñóáъåêòîâÐîññèéñêîéФåäåðàöèè

Âåðõîâåíñòâî–îäíîèçâàжíåéøèõюðèäèчåñêèõñâîéñòâ
êîíñòèòóöèè.Оíîÿâëÿåòñÿòåìñòåðжíåì,íàêîòîðîìôîðìè-
ðóåòñÿ ñòàáèëüíîñòü êàê ôåäåðàëüíîé, òàê è ðåãèîíàëüíîé
ïðàâîâîéñèñòåìû.Åãîìîжíîîòíåñòèòàêжåêâàжíûìïðèí-
öèïàìïðàâîâîãîãîñóäàðñòâà,ïîñòóëèðóюùèìâåðõîâåíñòâî
êîíñòèòóöèè â ñèñòåìå íîðìàòèâíûõ ïðàâîâûõ àêòîâ, ò.å. åå
âûñøóю юðèäèчåñêóю ñèëó, ïðÿìîå íåïîñðåäñòâåííîå äåé-
ñòâèå.Бåçýòîãîñâîéñòâàêîíñòèòóöèèíåâîçìîжíîôîðìèðî-
âàíèå êîíñòèòóöèîíàëèçìà êàê ïðàâîâîãî ÿâëåíèÿ, è èìåííî
ïîýòîìóâñò.15ÊîíñòèòóöèèÐФïðåäóñìàòðèâàåòñÿ,чòîîíà
èìååòâûñøóююðèäèчåñêóюñèëóèïðÿìîåäåéñòâèåèïðèìå-
íÿåòñÿíàâñåéòåððèòîðèèÐîññèè.

Пðèíöèï âåðõîâåíñòâà êîíñòèòóöèè ïðåäîïðåäåëÿåò íå
òîëüêî ååìåñòî â ïðàâîâîé ñèñòåìå ñòðàíû, íî è êîíñòèòó-
öèîííóюïðèîðèòåòíîñòüâîáùåñòâåèãîñóäàðñòâå,îðèåíòè-
ðîâàííóю íà óâàжåíèå, ïðèçíàíèå è ñîáëюäåíèå ïîëîжåíèé
êîíñòèòóöèèâñåìèóчàñòíèêàìèîáùåñòâåííûõîòíîøåíèé.

Âëèòåðàòóðåñóùåñòâóåòðàçíîåïîíèìàíèåâåðõîâåíñòâà
êîíñòèòóöèè. Ìíîãèå àâòîðû ïîëàãàюò, чòî îíî îçíàчàåò åå
âûñøóююðèäèчåñêóюñèëóïîîòíîøåíèюêîâñåìèíûìíîð-
ìàòèâíûì àêòàì. Ñ ýòèì óòâåðжäåíèåì ìîжíî ñîãëàñèòüñÿ,
åñëèðåчüèäåòîáóíèòàðíîìãîñóäàðñòâå,îäíàêîâôåäåðà-
òèâíîì ãîñóäàðñòâå äàííîå èëè àíàëîãèчíîå óòâåðжäåíèå î
òîì,чòî«âåðõîâåíñòâîÊîíñòèòóöèèÐФèôåäåðàëüíûõçàêî-
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1 ÊîíñòèòóöèîííîåïðàâîÐîññèéñêîéФåäåðàöèè:êóðñëåêöèé.Â 9ò.-Ì.,
2005.Т. 1.Оñíîâû òåîðèè êîíñòèòóöèîííîãîïðàâà.Ì.П.Àâäååíêîâà.,
Ю.À.Äìèòðèåâ.-Ñ.208.

2 Êîðîвèíñêèõ Д.Ñ., Дîðîíèíà О.Н. Ñèñòåìà ïðàâîâîé îõðàíû Êîíñòè-
òóöèè Ðîññèéñêîé Фåäåðàöèè // Ãîñóäàðñòâåííàÿ âëàñòü è ìåñòíîå
ñàìîóïðàâëåíèå.2005.№5.-Ñ.17.

3Ñì.ПîñòàíîâëåíèåÊîíñòèòóöèîííîãîÑóäàÐФîò4àïðåëÿ2002ã.№8-П
«Пî äåëó î î ïðîâåðêå êîíñòèòóöèîííîñòè îòäåëüíûõ ïîëîжåíèé
Фåäåðàëüíîãîçàêîíà«Оáîáùèõïðèíöèïàõîðãàíèçàöèèçàêîíîäàòåëü-
íûõ(ïðåäñòàâèòåëüíûõ)èèñïîëíèòåëüíûõîðãàíîâãîñóäàðñòâåííîéâëà-
ñòè ñóáъåêòîâ Ðîññèéñêîé Фåäåðàöèè» â ñâÿçè ñ çàïðîñàìè
Ãîñóäàðñòâåííîãî Ñîáðàíèÿ (Иë Тóìýí) Ðåñïóáëèêè Ñàõà (Яêóòèÿ) è
ÑîâåòàÐåñïóáëèêèÃîñóäàðñòâåííîãîÑîâåòà-ХàñýÐåñïóáëèêèÀäûãåÿ».
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íîâ îçíàчàåò èõ ïðèîðèòåò ïåðåä àêòàìè ñóáъåêòîâ Фåäå-
ðàöèè1 ïðåäñòàâëÿåòñÿñïîðíûìáåçñîîòâåòñòâóюùèõîãîâî-
ðîê.Тàê,ч.6ñò.76ÊîíñòèòóöèèÐФóñòàíàâëèâàåò,чòî«âñëó-
чàåïðîòèâîðåчèÿìåжäóôåäåðàëüíûìçàêîíîìèíîðìàòèâ-
íûìïðàâîâûìàêòîìñóáъåêòàÐФ,èçäàííûìâñîîòâåòñòâèèñ
ч.4íàñòîÿùåéñòàòüè,äåéñòâóåòíîðìàòèâíûéïðàâîâîéàêò
ñóáъåêòà ÐФ». Ñëåäîâàòåëüíî, óòâåðжäåíèå î âåðõîâåíñòâå
ÊîíñòèòóöèèÐФïåðåäâñåìèïðàâîâûìèàêòàìèâåðíîñóчå-
òîìäàííîãîïîëîжåíèÿñò.76ОñíîâíîãîÇàêîíàñòðàíû.

Ãîâîðÿ î âåðõîâåíñòâå êîíñòèòóöèè èëè óñòàâà ñóáъåêòà
ÐФ,íåîáõîäèìîòàêжåèìåòüââèäóäàííóюñòàòüюÊîíñòèòóöèè
ÐФ â чàñòè òîãî, чòî «âíå ïðåäåëîâ âåäåíèÿ Ðîññèéñêîé
Фåäåðàöèè, ñîâìåñòíîãî âåäåíèÿ Ðîññèéñêîé Фåäåðàöèè è
ñóáъåêòîâ ÐîññèéñêîéФåäåðàöèè ðåñïóáëèêè, êðàÿ, îáëàñòè,
ãîðîäàôåäåðàëüíîãîçíàчåíèÿ,àâòîíîìíàÿîáëàñòüèàâòîíîì-
íûå îêðóãà îñóùåñòâëÿюò ñîáñòâåííîå ïðàâîâîå ðåãóëèðîâà-
íèå,âêëючàÿïðèíÿòèåçàêîíîâèèíûõíîðìàòèâíûõïðàâîâûõ
àêòîâ»(ч.4).Иìåííîâðàìêàõýòîãîïðàâîâîãîïîëÿðàññìàòðè-
âàåòñÿòåìà,âûíåñåííàÿâçàãîëîâîêìîåãîâûñòóïëåíèÿ.

Ãàðàíòèÿìèîáåñïåчåíèÿâåðõîâåíñòâàôåäåðàëüíîéêîí-
ñòèòóöèèèêîíñòèòóöèè(óñòàâà)ñóáъåêòàФåäåðàöèèÿâëÿюò-
ñÿðàçëèчíûåîðãàíûãîñóäàðñòâåííîéâëàñòè.Оñîáîåìåñòî
ñðåäè íèõ çàíèìàюò îðãàíû êîíñòèòóöèîííîãî êîíòðîëÿ. Â
ôåäåðàòèâíûõ ãîñóäàðñòâàõ, êàêîâûì ÿâëÿåòñÿ Ðîññèÿ, ýòî
ÊîíñòèòóöèîííûéÑóäÐФèêîíñòèòóöèîííûå(óñòàâíûå)ñóäû
ñóáъåêòîâÐФ.

Фîðìûîáåñïåчåíèÿ ãàðàíòèéâåðõîâåíñòâàêîíñòèòóöèé
(óñòàâîâ)ñóáъåêòîâÐФêîíñòèòóöèîííûìè(óñòàâíûìè)ñóäà-
ìèïðàêòèчåñêèñîâïàäàюòñèõïîëíîìîчèÿìè.Êïîñëåäíèì,
ñîãëàñíîч.1ñò.27Фåäåðàëüíîãîêîíñòèòóöèîííîãîçàêîíàîò
31 äåêàáðÿ 1996 ãîäà № 1-ФÊÇ «О ñóäåáíîé ñèñòåìå
ÐîññèéñêîéФåäåðàöèè»,îòíîñÿòñÿ:ðàññìîòðåíèåâîïðîñîâ
ñîîòâåòñòâèÿ çàêîíîâ ñóáъåêòà ÐФ, íîðìàòèâíûõ ïðàâîâûõ
àêòîâîðãàíîâãîñóäàðñòâåííîéâëàñòèñóáъåêòàÐФ,îðãàíîâ
ìåñòíîãî ñàìîóïðàâëåíèÿ ñóáъåêòà ÐФ êîíñòèòóöèè (óñòàâó)
ñóáъåêòàÐФ, à òàêжå òîëêîâàíèå êîíñòèòóöèè (óñòàâà) ñóáъ-
åêòàÐФ.Êàêýòè,òàêèäðóãèåïîëíîìîчèÿ,ïðåäóñìîòðåííûå
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âçàêîíàõîêîíñòèòóöèîííûõ(óñòàâíûõ)ñóäàõ,íàïðàâëåíûíà
îáåñïåчåíèå ãàðàíòèé âåðõîâåíñòâà êîíñòèòóöèé (óñòàâîâ)
ñóáъåêòîâÐФ.

Äåÿòåëüíîñòüêîíñòèòóöèîííûõ (óñòàâíûõ)ñóäîâñïîñîá-
ñòâóåò òàêжå îáåñïåчåíèю ãàðàíòèé âåðõîâåíñòâà
Êîíñòèòóöèè ÐФ. Тàê, Êîíñòèòóöèîííûé çàêîí Чåчåíñêîé
Ðåñïóáëèêè îò 24ìàÿ 2006 ã.№2-ÐÊÇ «ОÊîíñòèòóöèîííîì
Ñóäå Чåчåíñêîé Ðåñïóáëèêè» ïðÿìî ïðåäóñìàòðèâàåò îáåñ-
ïåчåíèåèìâåðõîâåíñòâàèïðÿìîãîäåéñòâèÿÊîíñòèòóöèèÐФ
(ч.1ñò.3).Íàïåðâûéâçãëÿäêàжåòñÿ,чòîäàííàÿçàäàчàâûõî-
äèò çà ïðåäåëû ñòàòóñà è ïîëíîìîчèé êîíñòèòóöèîííîãî
(óñòàâíîãî) ñóäà ñóáъåêòà ÐФ. Оäíàêî, êàê ïðàâèëüíî îòìå-
чàюò íåêîòîðûå ñïåöèàëèñòû, «êîíñòèòóöèîííàÿ (óñòàâíàÿ)
юñòèöèÿâñóáъåêòàõÐФòàêжåìîжåòáûòüâêëючåíàâìåõà-
íèçìïðàâîâîéîõðàíûôåäåðàëüíîéÊîíñòèòóöèè,ïîñêîëüêó
êîíñòèòóöèîííûå (óñòàâíûå) ñóäû òàêжå îáÿçàíû îáåñïåчè-
âàòüñîáëюäåíèåêîíñòèòóöèîííûõíîðì»2.Пðèäÿêâûâîäóî
íåñîîòâåòñòâèèÊîíñòèòóöèèÐФçàêîíà,ïîäëåжàùåãîïðèìå-
íåíèю â äåëå, êîíñòèòóöèîííûé (óñòàâíûé) ñóäìîжåò îáðà-
òèòüñÿ ñ çàïðîñîì â ÊîíñòèòóöèîííûéÑóäÐФâ ïîðÿäêå ñò.
125(ч.4)ÊîíñòèòóöèèÐФ.Тàêàÿïðàâîâàÿïîçèöèÿñôîðìóëè-
ðîâàíàÊîíñòèòóöèîííûìÑóäîìÐФ3.

Ñòàòèñòèêàñâèäåòåëüñòâóåò,чòîäîíàñòîÿùåãîâðåìåíè
óêàçàííûìèñóäåáíûìèîðãàíàìèâòåõñóáъåêòàõ,ãäåîíèñîç-
äàíû,âûíåñåíîáîëååòûñÿчèðåøåíèéâçàùèòóâåðõîâåíñòâà
íîðìêîíñòèòóöèé(óñòàâîâ)ñóáъåêòîâÐФ.Åñëèèìåòüââèäó
äåÿòåëüíîñòü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Ñåâåðíàÿ
Оñåòèÿ-Àëàíèÿ,òîçà12ëåòåãîñóùåñòâîâàíèÿðàññìîòðåíî
áîëååчåì600îáðàùåíèé.ПîïîäâåäîìñòâåííûìÑóäóâûíå-
ñåíî74ðåøåíèÿ,ñðåäèêîòîðûõíåìàëîòàêèõ,êîòîðûåñûãðà-
ëè çàìåòíóю ðîëü â îáåñïåчåíèè ãàðàíòèè âåðõîâåíñòâà
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4Ñì.:ÊîíñòèòóöèÿÐåñïóáëèêèÑåâåðíàÿОñåòèÿ-Àëàíèÿèååòîëêîâàíèå
Êîíñòèòóöèîííûì Ñóäîì Ðåñïóáëèêè Ñåâåðíàÿ Оñåòèÿ-Àëàíèÿ.
Âëàäèêàâêàç: Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Ñåâåðíàÿ Оñåòèÿ-
Àëàíèÿ.2014.

5Ñì.ПîñòàíîâëåíèåÊîíñòèòóöèîííîãîÑóäàÐФîò18èюëÿ2003ã.№13-
П«Пîäåëóîïðîâåðêåêîíñòèòóöèîííîñòèïîëîжåíèéñòàòåé115è231
ÃПÊÐÑФÑÐ,ñòàòåé26,251è253ÃПÊÐîññèéñêîéФåäåðàöèè,ñòàòåé1,
21è22Фåäåðàëüíîãîçàêîíà«ОïðîêóðàòóðåÐîññèéñêîéФåäåðàöèè»â
ñâÿçèñçàïðîñàìèÃîñóäàðñòâåííîãîÑîáðàíèÿ–ÊóðóëòàÿÐåñïóáëèêè
Бàøêîðòîñòàí, Ãîñóäàðñòâåííîãî Ñîâåòà Ðåñïóáëèêè Тàòàðñòàí è
ÂåðõîâíîãîÑóäàÐåñïóáëèêèТàòàðñòàí».

6 Êëèшàñ À.À. Êîíñòèòóöèîííûéêîíòðîëüèêîíñòèòóöèîííîåïðàâîñóäèåçà-
ðóáåжíûõñòðàí.Ñðàâíèòåëüíî-ïðàâîâîåèññëåäîâàíèå.-Ì.,2007.-Ñ.307.
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ÊîíñòèòóöèèÐåñïóáëèêèÑåâåðíàÿОñåòèÿ-Àëàíèÿ.Оñîáåííî
ýòîêàñàåòñÿäåëîòîëêîâàíèèíîðìÊîíñòèòóöèèÐåñïóáëèêè
ÑåâåðíàÿОñåòèÿ-Àëàíèÿ.Оñóùåñòâëÿÿòîëêîâàíèå,Êîíñòèòó-
öèîííûé Ñóä îáåñïåчèâàåò íå òîëüêî âåðõîâåíñòâî è íåïî-
ñðåäñòâåííîåäåéñòâèåÊîíñòèòóöèè,íîòàêжååäèíñòâîèñòà-
áèëüíîñòüêîíñòèòóöèîííîéçàêîííîñòè.Çàïåðèîäñ2003ãîäà
ïî íàñòîÿùåå âðåìÿ Êîíñòèòóöèîííûì Ñóäîì ðåñïóáëèêè
âûíåñåíî 10 ïîñòàíîâëåíèé î òîëêîâàíèè ïîëîжåíèé
Êîíñòèòóöèè Ðåñïóáëèêè Ñåâåðíàÿ Оñåòèÿ-Àëàíèÿ4. Ñðåäè
íèõ,âчàñòíîñòè,íîðìûîïîðÿäêåèçìåíåíèÿàäìèíèñòðàòèâ-
íûõ ãðàíèö ìåжäó ðåñïóáëèêîé è èíûìè ñóáъåêòàìè ÐФ; î
ïðàâå ãðàжäàí ñîáèðàòüñÿ ìèðíî, áåç îðóжèÿ, ïðîâîäèòü
ñîáðàíèÿ, ìèòèíãè è äåìîíñòðàöèè, øåñòâèÿ è ïèêåòèðîâà-
íèå;îðàçãðàíèчåíèèïîëíîìîчèéìåжäóñóáъåêòàìèçàêîíî-
äàòåëüíîé èíèöèàòèâû; î ïîðÿäêå îïóáëèêîâàíèÿ íîðìàòèâ-
íûõïðàâîâûõàêòîâ,çàòðàãèâàюùèõïðàâà,ñâîáîäûèîáÿçàí-
íîñòèчåëîâåêàèãðàжäàíèíàèäð.

Íàìîéâçãëÿä,ñâîåîáðàçíóюôîðìóîáåñïåчåíèÿãàðàí-
òèé âåðõîâåíñòâà êîíñòèòóöèé (óñòàâîâ) ñóáъåêòîâ ÐФ ïî
îòíîøåíèю ê äðóãèì ðåãèîíàëüíûì íîðìàòèâíûì ïðàâîâûì
àêòàì îñóùåñòâëÿåò òàêжå Êîíñòèòóöèîííûé Ñóä ÐФ. Тàê, â
Пîñòàíîâëåíèèîò18èюëÿ2003 ã.№13-ПÊîíñòèòóöèîííûé
ÑóäÐФóêàçàë,чòîêîíñòèòóöèèèóñòàâûñóáъåêòîâÐФ,âîòëè-
чèåîòèíûõíîðìàòèâíûõïðàâîâûõàêòîâñóáъåêòîâÐФ,íàõî-
äÿòñÿâîñîáîéñâÿçèñÊîíñòèòóöèåéÐФèíåìîãóòñчèòàòüñÿ
ðàçíîâèäíîñòüю íîðìàòèâíûõ ïðàâîâûõ àêòîâ, êîíòðîëü çà
çàêîííîñòüю êîòîðûõ ïðîèçâîäèòñÿ â ïîðÿäêå ãðàжäàíñêîãî
èëè àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà. Ýòî ñëåäóåò èç
âñåãîñîäåðжàíèÿÊîíñòèòóöèèÐФ,êîòîðàÿïîñëåäîâàòåëüíî
ðàçëèчàåòêîíñòèòóöèè(óñòàâû)èäðóãèåíîðìàòèâíûåïðàâî-
âûåàêòûñóáъåêòîâÐФ.Âñâÿçèñýòèìêîíñòèòóöèèèóñòàâû
ñóáъåêòîâ ÐФ, êàê óчðåäèòåëüíûå ïî ñâîåé ïðèðîäå àêòû,
îïðåäåëÿюùèå êîíñòèòóöèîííî-ïðàâîâîé ñòàòóñ ñóáъåêòîâ
ÐФ,ìîãóòáûòüïðîâåðåíûòîëüêîâðàìêàõêîíñòèòóöèîííîãî
ñóäîïðîèçâîäñòâà Êîíñòèòóöèîí-íûì Ñóäîì ÐФ, à ïîòîìó
íàäåëåíèå ñóäîâ, îñóùåñòâëÿюùèõ ãðàжäàíñêîå è àäìèíè-

129

ñòðàòèâíîå ñóäîïðîèçâîäñòâî, ïîëíîìîчèåì ïðîâåðÿòü
çàêîííîñòü êîíñòèòóöèè è óñòàâîâ ñóáъåêòîâ ÐФ è, ñîîòâåò-
ñòâåííî, çàêðåïëåíèå ïîëíîìîчèÿ ïðîêóðîðà îáðàùàòüñÿ â
òàêèåñóäûñçàÿâëåíèåì(òðåáîâàíèåì)îïðèçíàíèèèõïðîòè-
âîðåчàùèìèôåäåðàëüíîìóçàêîíóíåäîïóñòèìû5.

Тàêèì îáðàçîì, äàííûì ðåøåíèåì Êîíñòèòóöèîííîãî
ÑóäàÐФóðîâåíüîõðàíûèîáåñïåчåíèÿâåðõîâåíñòâàêîíñòè-
òóöèé(óñòàâîâ)ñóáъåêòîâÐФ,íåïîñðåäñòâåííîñâÿçàííûéñ
èõêîíñòèòóöèîííûìñòàòóñîì,çíàчèòåëüíîïîâûñèëñÿ.

Пðè ýòîì íåîáõîäèìî îòìåòèòü, чòî êîíñòèòóöèîííûé
êîíòðîëü(âàáñòðàêòíîéôîðìå)çàíîðìàòèâíûìèïðàâîâûìè
àêòàìè, ïðèíÿòûìè ñóáъåêòàìè ÐФ â ïîðÿäêå ч. 6 ñò. 76
Êîíñòèòóöèè ÐФ, íàõîäèòñÿ âíå êîìïåòåíöèè Êîíñòèòóöèîí-
íîãîÑóäàÐФèîñóùåñòâëÿåòñÿäðóãèìèôåäåðàëüíûìèñóäàìè
èëèîðãàíàìèêîíñòèòóöèîííîãî(óñòàâíîãî)êîíòðîëÿñîîòâåò-
ñòâóюùåãîñóáъåêòàÐФ.Íîïîñêîëüêóîíèíåñîçäàíûâàáñî-
ëюòíîìáîëüøèíñòâåñóáъåêòîâÐФ,âïîñëåäíååâðåìÿïðåä-
ïðèíèìàюòñÿïîïûòêèïåðåäàòüäåëàêîíñòèòóöèîííî-ïðàâîâî-
ãîõàðàêòåðàñóäàìèíûõюðèñäèêöèé,чòîíåëüçÿïðèçíàòüóäàч-
íîé èäååé.Âî-ïåðâûõ, ïîòîìó чòî îíè è òàê çàâàëåíû ïîäâå-
äîìñòâåííûìèèìäåëàìè,âî-âòîðûõ,íåëüçÿíåóчèòûâàòü,чòî,
êàê îòìåчàåò Пðåäñåäàòåëü Êîìèòåòà Ñîâåòà Фåäåðàöèè ïî
êîíñòèòóöèîííîìó çàêîíîäàòåëüñòâó è ãîñóäàðñòâåííîìó
ñòðîèòåëüñòâó À.À. Êëèøàñ, äàжå «ñóäû îáùåéюðèñäèêöèè â
ÇàïàäíîéÅâðîïåîêàçàëèñüíåïîäãîòîâëåííûìèêýôôåêòèâíî-
ìóîñóùåñòâëåíèюêîíñòèòóöèîííîãîêîíòðîëÿ»6,õîòÿòàì,áåç-
óñëîâíî, áîëåå ïðîôåññèîíàëüíî ïîäãîòîâëåííûé ñóäåéñêèé
êîðïóñ. Íî åñëè îíè îêàçàëèñü íåïîäãîòîâëåííûìè ê äàííîé
ñïåöèôèчåñêîé äåÿòåëüíîñòè, òî íàøè òðàäèöèîííûå ñóäû,
êîòîðûåòîëüêîíåäàâíîíàчàëèïðèîáùàòüñÿêñëîжíîéêîíñòè-
òóöèîííîéìàòåðèè,òåìáîëååíåñìîãóòýôôåêòèâíîîñóùåñòâ-
ëÿòüêîíñòèòóöèîííîåïðàâîñóäèåèîáåñïåчèâàòüãàðàíòèèâåð-
õîâåíñòâàêîíñòèòóöèé(óñòàâîâ)ñóáъåêòîâÐФ.
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8 Ñì.:Зîðьêèí В.Д.Пðàâîâóñëîâèÿõãëîáàëüíûõïåðåìåí.-Ì.,2013.-Ñ.54.
9Ñì.:Зîðьêèí В.Д.Êîíñòèòóöèÿèïðàâàчåëîâåêàâ21âåêå.-Ì.,2008.-Ñ.59.
10Хàáðèåвà Т.Я. Êîíñòèòóöèîííûå(óñòàâíûå)ñóäûñóáъåêòîâÐîññèéñêîé
Фåäåðàöèè:ïðîáëåìûêîìïåòåíöèè//Âñá.:Пðîáëåìûîáðàçîâàíèÿè
äåÿòåëüíîñòèêîíñòèòóöèîííûõ(óñòàâíûõ)ñóäîâñóáъåêòîâÐîññèéñêîé
Фåäåðàöèè.-Ì.,2000.-Ñ.47.

11 Ñì. Мèííèõàíîв Ð.Н., Дåìèäîв В.Н. Êîíñòèòóöèîííîå ïðàâîñóäèå â
ñóáъåêòàõÐФ//Ãîñóäàðñòâîèïðàâî.2013.№3.-Ñ.44.

7Мèõàëåвà Н.À. ÊîíñòèòóöèèèóñòàâûñóáъåêòîâÐîññèéñêîéФåäåðàöèè
(ñðàâíèòåëüíî-ïðàâîâîåèññëåäîâàíèå).-Ì.,2013.-Ñ.400.
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Ñëåäóåòèìåòüââèäó,чòîêàжäîåäåëî,ðàññìàòðèâàåìîå
êîíñòèòóöèîííûìñóäîì,-ýòîíåøòàìïîâêàîáûчíûõóãîëîâ-
íûõè ãðàжäàíñêèõäåë, ãäå óñòàíàâëèâàåòñÿ ñîáûòèåè  åìó
äàåòñÿ юðèäèчåñêàÿ îöåíêà. Оíî ñðîäíè ìèêðîíàóчíîìó
èññëåäîâàíèю, òðåáóюùåìó ãëóáîêîå çíàíèå êîíñòèòóöèîí-
íûõíîðì,èõèåðàðõèè,âçàèìîñâÿçè,ñóñâîåíèåìèèíòåðïðå-
òàöèåéñîîòíîøåíèÿîòðàñëåâîãîèìåжäóíàðîäíîãîçàêîíî-
äàòåëüñòâà, ñ àíàëèçîì è óчåòîì ïðàêòèêè íàöèîíàëüíûõ è
èíûõñóäîâèò.ä.Чòîáûâñåñòîðîííåðàññìîòðåòüòàêîåäåëî,
íóжíîèìåòüíåòîëüêîíåìàëîâðåìåíè,íîèâûñîêóюïðîôåñ-
ñèîíàëüíóюïîäãîòîâêó.Ýòèìîáóñëîâëåíîòî,чòîçíàчèòåëü-
íàÿ чàñòüñóäåéêîíñòèòóöèîííûõñóäîâ-íàóчíûåðàáîòíèêè,
èçâåñòíûå óчåíûå. Иìåííî èì îòäàåòñÿ âî ìíîãèõ ñòðàíàõ
ïðåäïîчòåíèå ïðè ôîðìèðîâàíèè ñóäåéñêîãî êîðïóñà.
Íàêîíåö,íåñëóчàéíîâÃåðìàíèèêîíñòèòóöèîííîåïðàâîñóäèå
îñóùåñòâëÿåòñÿ â ðàìêàõ ìîäåëè äâóõóðîâíåâîãî êîíñòèòó-
öèîííîãî êîíòðîëÿ – Êîíñòèòóöèîííûì ÑóäîìФåäåðàöèè è
îðãàíàìè ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî ïðàâîñó-
äèÿñóáъåêòîââååñîñòàâå.Âûõîäèò,чòîÃåðìàíèÿ,íàïðàâî-
âóюñèñòåìóêîòîðîéìûîðèåíòèðóåìñÿèêîòîðàÿçíàчèòåëü-
íîðàíüøåíàñâñòàëàíàïóòüïðàâîâîãîãîñóäàðñòâà,ñчèòàåò
íåîáõîäèìûìôîðìèðîâàíèåèôóíêöèîíèðîâàíèåäâóõóðîâ-
íåâîé êîíñòèòóöèîííîéюñòèöèè, à â Ðîññèè, ñ åå îãðîìíîé
òåððèòîðèåé, íàñåëåíèåì, áîëåå íèçêèì êàчåñòâîì ôåäå-
ðàëüíîãîèðåãèîíàëüíîãîçàêîíîäàòåëüñòâà,ïðàâîñîçíàíèÿ,
äîâîëüñòâóюòñÿ ðàáîòîé îäíîãî ÊîíñòèòóöèîííîãîÑóäàÐФ,
чåãî, íà íàø âçãëÿä, ÿâíî íåäîñòàòîчíî äëÿ ýôôåêòèâíîãî
óêðåïëåíèÿ êîíñòèòóöèîííîé çàêîííîñòè â ñòðàíå. Оá ýòîì
ñâèäåòåëüñòâóåòèòî,чòîäåñÿòêèòûñÿчíîðìàòèâíûõïðàâî-
âûõàêòîâ,ïîìíåíèюПðåçèäåíòàÐФèÃåíåðàëüíîãîïðîêóðî-
ðàÐФ, íåñîîòâåòñòâóюòàêòàìáîëüøåéюðèäèчåñêîéñèëû.
Ýòîîñëàáëÿåòðîëüïðàâàêàêâàжíåéøåãîñîöèàëüíîãîðåãó-
ëÿòîðà íå òîëüêîжèçíåäåÿòåëüíîñòè чåëîâåêà, íî è îðãàíîâ
âëàñòè,èíñòèòóòîâãðàжäàíñêîãîîáùåñòâà.

Âýòîéñâÿçèâûçûâàåòóäèâëåíèåçàòÿãèâàíèåîáðàçîâà-
íèÿ êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâñóáъåêòîâÐФ.Ýòîíå
òîëüêî «íàðóøàåò áàëàíñ ðåãèîíàëüíûõ âëàñòåé»7 è, òåì
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ñàìûì, ñîçäàíèå ñèñòåìû ñäåðжåê è ïðîòèâîâåñîâ ñ öåëüю
ïðåäîòâðàùåíèÿóçóðïàöèèãîñóäàðñòâåííîéâëàñòè,íîèïðå-
ïÿòñòâóåò ðåàëèçàöèè êîíñòèòóöèîííîãî ïðèíöèïà ðàçäåëå-
íèÿãîñóäàðñòâåííîéâëàñòèíàòðèååâåòâè.Íàêîíåö,êîíñòè-
òóöèîííûå (óñòàâíûå) ñóäû ñïîñîáñòâóюò óäåðжàíèю ãîñó-
äàðñòâåííîé âëàñòè, êàê ïðàâèëüíî îòìåчàåò Пðåäñåäàòåëü
ÊîíñòèòóöèîííîãîÑóäàÂ.Ä.Çîðüêèí,âêîíñòèòóöèîííî-ïðà-
âîâûõðàìêàõ8.Оíжåâáîëååðàííåéðàáîòåïèøåòîòîì,чòî
ñàìî íàëèчèå êîíñòèòóöèîííîãî ïðàâîñóäèÿ èìååò áîëüøîå
ïðîôèëàêòèчåñêîåçíàчåíèå:îíîäèñöèïëèíèðóåòèçàêîíîäà-
òåëÿïðèèçäàíèèçàêîíîâ,èчèíîâíèêîâïðèïðèíÿòèèïðàâî-
ïðèìåíèòåëüíîãî ðåøåíèÿ, è ðÿäîâûõ ãðàжäàí â èõ ïîâñå-
äíåâíûõäåéñòâèÿõâðàçëèчíûõñôåðàõñîöèàëüíîéжèçíè9.

Êðîìå ñêàçàííîãî, ïî ìíåíèю àêàäåìèêà, äèðåêòîðà
Иíñòèòóòà çàêîíîäàòåëüñòâàèñðàâíèòåëüíîãîïðàâîâåäåíèÿ
ïðè Пðàâèòåëüñòâå ÐФ Т.Я. Хàáðèåâîé, «ðàçâèòèå êîíñòèòó-
öèîííîéюñòèöèèâñóáъåêòàõÐФÿâëÿåòñÿçàëîãîìôîðìèðî-
âàíèÿ äåìîêðàòèчåñêîé ãîñóäàðñòâåííîñòè Ðîññèè, êîòîðàÿ
íåìûñëèìàáåç ñèëüíîé ñóäåáíîé âëàñòè â ðåãèîíàõ»10. Тåì
áîëååчòîðåãèîíàëüíîåêîíñòèòóöèîííîåïðàâîñóäèåïîñâîå-
ìóíàçíàчåíèюïðèçâàíîðåøàòüâñóáъåêòàõÐФòåжåçàäàчè,
êîòîðûå íà ôåäåðàëüíîì óðîâíå âîçëîжåíû íà Êîíñòèòó-
öèîííûé Ñóä ÐФ11. Íåñëóчàéíî â Пîñòàíîâëåíèè VIII
Âñåðîññèéñêîãîñъåçäàñóäåéîò16äåêàáðÿ2012ã.«Оñîñòîÿ-
íèè ñóäåáíîé ñèñòåìû Ðîññèéñêîé Фåäåðàöèè è îñíîâíûõ
íàïðàâëåíèÿõ åå ðàçâèòèÿ â 2012 – 2016 ãîäàõ» îòìåчàåòñÿ,
чòî íåçàñëóжåííî áåç âíèìàíèÿ îñòàюòñÿ êîíñòèòóöèîííûå
(óñòàâíûå)ñóäûñóáъåêòîâÐФ,êîòîðûåèãðàюòðîëüäîïîëíè-
òåëüíîãîãàðàíòàïðàâãðàжäàí,âòîìчèñëåíàñóäåáíóюçàùè-
òó.Оíåîáõîäèìîñòèóêðåïëåíèÿìåõàíèçìàêîíñòèòóöèîííî-
óñòàâíîãî ïðàâîñóäèÿ â êàчåñòâå âàжíîãî çâåíà ñóäåáíîé
ñèñòåìû Ðîññèè íåäàâíî äîñòàòîчíî óáåäèòåëüíî âûñòóïèë
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12Ñì.:Êëåàíäðîв М.И. Âçàùèòóêîíñòèòóöèîííûõ(óñòàâíûõ)ñóäîâñóáъ-
åêòîâÐФ//Ðîññèéñêàÿюñòèöèÿ.2015.№6.-Ñ.7.

13Тàê,òîëüêîçà2014ãîäîðãàíàìèìåñòíîãîñàìîóïðàâëåíèÿáûëîèçäà-
íîáîëåå620000ìóíèöèïàëüíûõïðàâîâûõàêòîâ.

14Ñì.:Эáзååв Б.Ñ. ÊîíñòèòóöèîííîåïðàâîñóäèåâÐîññèè:ñèñòåìíîñòüè
ðîëüâîáåñïåчåíèèåäèíñòâàèöåëîñòíîñòèÐîññèéñêîãîãîñóäàðñòâà//
ÊîíñòèòóöèîííîåïðàâîñóäèåâÐФ:ïðàâîâîåðåãóëèðîâàíèå,îïûò,ïåð-
ñïåêòèâû.-Êàçàíü,2005.-Ñ.15.
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ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà ÐФ, чëåí-êîððåñïîíäåíò ÐÀÍ
Ì.И.Êëåàíäðîâ12.

Íåñìîòðÿíàâûøåèçëîжåííîå,àòàêжåíàòî,чòîåжåãîä-
íîèçäàюòñÿ100òûñÿчðåãèîíàëüíûõèìåñòíûõíîðìàòèâíûõ
ïðàâîâûõ àêòîâ13, ÿâëÿюùèõñÿ ïðåäìåòîì êîíñòèòóöèîííîãî
êîíòðîëÿ, çà áîëåå чåì 20 ëåò êîíñòèòóöèîííûå (óñòàâíûå)
ñóäûîáðàçîâàíûëèøüâ16ñóáъåêòàõÐФ.Ýòîñâèäåòåëüñòâó-
åòîòîì,чòîôåäåðàëüíûåîðãàíûãîñóäàðñòâåííîéâëàñòèíå
ïðîÿâëÿюòèíèöèàòèâóâðåøåíèèçàäàчèäàëüíåéøåãîðàçâè-
òèÿðåãèîíàëüíûõ êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ–åäèí-
ñòâåííûõ ãîñóäàðñòâåííûõ îðãàíîâ, ïðèçâàííûõ çàùèùàòü
âåðõîâåíñòâîêîíñòèòóöèé(óñòàâîâ)ñóáъåêòîâÐФ.Íåçàèíòå-
ðåñîâàíû â ýòîì òàêжå çàêîíîäàòåëüíûå è èñïîëíèòåëüíûå
îðãàíû ãîñóäàðñòâåííîé âëàñòè ñóáъåêòîâ ÐФ ïî âïîëíå
ïîíÿòíûìïðèчèíàì.Íèêòîèçíèõíåõîчåò,âî-ïåðâûõ,ñîçäà-
âàòü îðãàí, êîíòðîëèðóюùèé èõ íîðìîòâîðчåñêóю äåÿòåëü-
íîñòü,âî-âòîðûõ,äåëèòüñÿâëàñòüю,ïîñêîëüêóäàâíîèçâåñò-
íî,чòî«âëюáâèèâëàñòèíèêòîîõîòíîíåóñòóïèòèчàñòè».

Âñåýòîâåäåò òàêжåêíàðóøåíèюâàжíåéøåãîêîíñòèòó-
öèîííîãîïðèíöèïà–ðàâåíñòâàâñåõïåðåäçàêîíîìèñóäîì
íåçàâèñèìî îò ìåñòà ïðîжèâàíèÿ (ñò. 19 Êîíñòèòóöèè ÐФ).
Âïîëíåîчåâèäíî,чòîâòåõñóáъåêòàõÐîññèéñêîéФåäå-ðàöèè,
ãäå îáðàçîâàíû è äåéñòâóюò êîíñòèòóöèîííûå (óñòàâíûå)
ñóäû,ãðàжäàíåïîëóчàюòäâîéíîéóðîâåíüñóäåáíîéçàùèòû.
Êðîìåòîãî,êàêîòìåчàåòñóäüÿâîòñòàâêåÊîíñ-òèòóöèîííîãî
ÑóäàÐФБ.Ñ.Ýáçååâ,«ñóáъåêòûÐîññèéñêîéФåäåðàöèè,ãäå
èìåюòñÿêîíñòèòóöèîííûå(óñòàâíûå)ñóäû,íàõîäÿòñÿâáîëåå
âûãîäíîì â îòíîøåíèè íàñåëåíèÿ è îáåñïåчåíèÿ åãî ïðàâ
ïîëîжåíèè,íåжåëèàáñîëюòíîåáîëüøèíñòâîñóáъåêòîâ,êîòî-
ðûå,õîòÿèèìåюòäîëжíóюçàêîíîäàòåëüíóюáàçó,íîíåìîãóò
ðåøèòüñÿíàòî,чòîáûñîçäàòüýòîòèíñòèòóò»14.
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Â ñëîжèâøåéñÿ ñèòóàöèè îáåñïåчåíèå ãàðàíòèé âåðõî-
âåíñòâàêîíñòèòóöèé (óñòàâîâ)ñóáъåêòîâÐФ,ðàâåíñòâàâñåõ
ïåðåä çàêîíîì è ñóäîì, íåçàâèñèìî îò ìåñòà жèòåëüñòâà,
çíàчèòåëüíîîñëîжíÿåòñÿ.Тåìáîëååчòîôåäåðàëüíûåîðãàíû
ïðîêóðàòóðûíàìåñòàõîñóùåñòâëÿюòíàäçîðçàçàêîííîñòüю
ðåãèîíàëüíûõ çàêîíîâ è èíûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ
òîëüêîíàïðåäìåòñîîòâåòñòâèÿÊîíñòèòóöèèÐФèôåäåðàëü-
íîìó çàêîíîäàòåëüñòâó. Êàê ïîêàçûâàåò ïðàêòèêà, âîïðîñû
îáåñïåчåíèÿ ãàðàíòèé âåðõîâåíñòâà êîíñòèòóöèé ñóáъåêòîâ
ÐФèõïðàêòèчåñêèíåèíòåðåñóюò.

Ðàçðåøåíèåðàññìàòðèâàåìîéïðîáëåìûïðåäñòàâëÿåòñÿ
ñëåäóюùèìîáðàçîì.Âî-ïåðâûõ,âòåõñóáъåêòàõÐФ,ãäåïðè-
íÿòûçàêîíûîêîíñòèòóöèîííûõ (óñòàâíûõ)ñóäàõ,àèõáîëåå
50,çàêîíîäàòåëüíûåîðãàíûâñîîòâåòñòâèèñïï.«à»ï.4ñò.5
Фåäåðàëüíîãî çàêîíà îò 6 îêòÿáðÿ 1999 ã. № 184-ФÇ «Оá
îáùèõ ïðèíöèïàõ îðãàíèçàöèè çàêîíîäàòåëüíûõ (ïðåäñòàâè-
òåëüíûõ) è èñïîëíèòåëüíûõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè
ñóáъåêòîâÐîññèéñêîéФåäåðàöèè»âïîðÿäêåîñóùåñòâëåíèÿ
ñâîèõïîëíîìîчèé«äîëжíûîñóùåñòâëÿòüêîíòðîëüçàñîáëю-
äåíèåì è èñïîëíåíèåì çàêîíîâ ñóáъåêòà ÐФ…». Оäíàêî íà
ñåãîäíÿøíèéäåíü,íåñìîòðÿíàèìïåðàòèâíóюíîðìóçàêîíà,
óжåïðèíÿòûåçàêîíûíåèñïîëíåíûâáîëüøèíñòâåñóáъåêòîâ
ÐФ. Пîýòîìó çàêîíîäàòåëüíûì (ïðåäñòàâèòåëüíûì) îðãàíàì
ñóáъåêòîâÐФïðåäñòîèòóжåñòîчèòüêîíòðîëüçàñîáëюäåíèåì
èèñïîëíåíèåìçàêîíîâîêîíñòèòóöèîííûõ(óñòàâíûõ)ñóäàõ.

Âî-âòîðûõ, â ñóáъåêòàõ ÐФ, ãäå íåò çàêîíîâ î êîíñòèòó-
öèîííûõ (óñòàâíûõ) ñóäàõ ðåãèîíàëüíûì îðãàíàì çàêîíîäà-
òåëüíîéâëàñòèâöåëÿõðåàëèçàöèèêîíñòèòóöèîííîãîïðèíöè-
ïà ðàçäåëåíèÿ âëàñòåé (ñò. 10 ÊîíñòèòóöèèÐФ) íåîáõîäèìî
ïðèíÿòüñîîòâåòñòâóюùèåçàêîíû.

Â-òðåòüèõ,ôåäåðàëüíûìîðãàíàìïðîêóðàòóðûñóáъåêòîâ
ÐФ â ïîðÿäêå îáåñïåчåíèÿ ðåàëèçàöèè ñòàòüè 21
Фåäåðàëüíîãîçàêîíàîò17ÿíâàðÿ1992ã.№2202-1«Оïðîêó-
ðàòóðå Ðîññèéñêîé Фåäåðàöèè» íåîáõîäèìî îáåñïåчèòü
èñïîëíåíèå çàêîíîâ î êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäàõ â
ñóáъåêòàõÐФ.

Â-чåòâåðòûõ, Фåäåðàëüíîìó Ñîáðàíèю ÐФ íåîáõîäèìî
ïðèíÿòü Фåäåðàëüíûé çàêîí «О êîíñòèòóöèîííûõ (óñòàâíûõ)
ñóäàõñóáъåêòîâÐФ»,äëÿòîãîчòîáûíåòîëüêîóðåãóëèðîâàòü
îáùèåïðèíöèïûäåÿòåëüíîñòèäàííûõñóäîâ,íîèñòèìóëèðî-
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âàòüèõäàëüíåéøååðàçâèòèå.Íåñëóчàéíîñïåöèàëèñòûîòìå-
чàюò, чòî âîïðîñû îðãàíèçàöèè êîíñòèòóöèîííûõ (óñòàâíûõ)
ñóäîâ íå ñòîëü òùàòåëüíî юðèäèчåñêè ïðîðàáîòàíû è
çàêðåïëåíû â ôåäåðàëüíîì çàêîíîäàòåëüñòâå. Ìåжäó òåì
ìåõàíèçì ðåàëèçàöèè êîíñòèòóöèîííûõ (óñòàâíûõ) íîðì î
ñîçäàíèè îðãàíîâ êîíñòèòóöèîííîé юñòèöèè ñóáъåêòîâ â
íåìåíüøåéñòåïåíèòðåáóåòïðàâîâîãîîáåñïåчåíèÿíàôåäå-
ðàëüíîìóðîâíåðîññèéñêîãîçàêîíîäàòåëüñòâà15.

Â-ïÿòûõ, íåîáõîäèìî óñòðàíèòü íåîïðåäåëåííîñòü íåêî-
òîðûõôåäåðàëüíûõêîíñòèòóöèîííûõïîëîжåíèé,îчåìïèøóò
ìíîãèåóчåíûå.Âчàñòíîñòè,ðåчüèäåòîч.1ñò.77Êîíñòèòóöèè
ÐФ, ãäå ãîâîðèòñÿ, чòî «ñèñòåìà îðãàíîâ ãîñóäàðñòâåííîé
âëàñòè ðåñïóáëèê, êðàåâ, îáëàñòåé, ãîðîäîâ ôåäåðàëüíîãî
çíàчåíèÿ,àâòîíîìíîéîáëàñòè,àâòîíîìíûõîêðóãîâóñòàíàâ-
ëèâàåòñÿ ñóáъåêòàìè ÐФ ñàìîñòîÿòåëüíî â ñîîòâåòñòâèè ñ
Оñíîâàìèêîíñòèòóöèîííîãîñòðîÿ».Íîçäåñüжåóêàçûâàåòñÿ,
чòîîíèîáðàçóюòñÿòàêжåâñîîòâåòñòâèèñ«îáùèìèïðèíöè-
ïàìèîðãàíèçàöèèïðåäñòàâèòåëüíûõèèñïîëíèòåëüíûõîðãà-
íîâãîñóäàðñòâåííîéâëàñòè,óñòàíîâëåííûìèôåäåðàëüíûìè
çàêîíàìè». Êàê âèäíî, â äàííîì ñëóчàå ñóäåáíûå îðãàíû íå
óêàçûâàюòñÿ. Â ñâÿçè ñ òàêîé íåîïðåäåëåííîñòüю äàííîé
íîðìû ñ öåëüю ñîâåðøåíñòâîâàíèÿ ãîñóäàðñòâåííîé âëàñòè
ñóáъåêòîâïðåäëàãàюâч.1ñò.77ÊîíñòèòóöèèÐФïîñëåñëîâà
«èñïîëíèòåëüíûõ»äîáàâèòüñëîâî«ñóäåáíûõ»,чòîáóäåòñïî-
ñîáñòâîâàòü îáåñïåчåíèю ãàðàíòèé ðåàëèçàöèè ïðèíöèïà
ðàçäåëåíèÿãîñóäàðñòâåííîéâëàñòèñóáъåêòîâÐФíàçàêîíî-
äàòåëüíóю,èñïîëíèòåëüíóюèñóäåáíóю.Пðåäñòàâëÿåòñÿïðà-
âèëüíûìâчàñòèïåðâîéñòàòüè77ÊîíñòèòóöèèÐФ,íàðÿäóñ
ïðåäñòàâèòåëüíûìèèèñïîëíèòåëüíûìèîðãàíàìèãîñóäàðñò-
âåííîéâëàñòèñóáъåêòîâÐФ,ïðåäóñìîòðåòüîðãàíûñóäåáíîé
âëàñòè, чòî áóäåò ñîîòâåòñòâîâàòü íåîäíîêðàòíî ïðèíÿòûì
ðåøåíèÿìÊîíñòèòóöèîííîãîÑóäàÐФîíåîáõîäèìîñòèîïðå-
äåëåííîñòèíîðìûçàêîíà.

И, íàêîíåö, ïîñëåäíåå. Âåäóùèå óчåíûå-êîíñòèòóöèîíà-
ëèñòû, â чàñòíîñòè ïðîôåññîðÑ.À. Àâàêüÿí, ïðàâèëüíî ïîä-
чåðêèâàюò, чòî íàèáîëåå âàжíûå âîïðîñû, ê чèñëó êîòîðûõ
îòíîñèòñÿ è îðãàíèçàöèÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè
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ñóáъåêòîâ ÐФ, íåîáõîäèìî óðåãóëèðîâàòü íà ôåäåðàëüíîì
êîíñòèòóöèîííîìóðîâíå.ÍàýòîìжåóðîâíåâФåäåðàëüíîì
êîíñòèòóöèîííîì çàêîíå îò 31 äåêàáðÿ 1996 ã.№ 1-ФÊÇ «О
ñóäåáíîé ñèñòåìå Ðîññèéñêîé Фåäåðàöèè» â ïîðÿäêå îñó-
ùåñòâëåíèÿñîâìåñòíûõïîëíîìîчèéÐîññèéñêîéФåäåðàöèè
è åå ñóáъåêòîâ â ðàìêàõ ñò. 72 ÊîíñòèòóöèèÐФíåîáõîäèìî
ðàñøèðèòü ïîëíîìîчèÿ êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ.
Êàêïðàâèëüíîîòìåчàюòèçâåñòíûåóчåíûå,ââåäåíèåîáùåé
ïîäâåäîìñòâåííîñòè Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé
Фåäåðàöèèèêîíñòèòóöèîííûõ(óñòàâíûõ)ñóäîâñóáъåêòîâÐФ
îçíàчàåò,ïîñóòè,ðåàëèçàöèюï.«à»ч.1ñò.72ÊîíñòèòóöèèÐФ
èñîçäàíèååäèíîéñèñòåìûâëàñòè,ãäåÊîíñòèòóöèîííûéÑóä
ÐФ â ïðåäåëàõ ñâîèõ ïîëíîìîчèé ïî äàííîìó ïðåäìåòó
ñîâìåñòíîãî âåäåíèÿñòàíîâèòñÿ âûñøåéíàäçîðíîéèíñòàí-
öèåé ïî îòíîøåíèю ê êîíñòèòóöèîííûì (óñòàâíûì) ñóäàì
ñóáъåêòîâÐîññèéñêîéФåäåðàöèè.Пîèõìíåíèю,èçìåíåíèå
ñòàòóñà êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ ñóáъåêòîâ
ÐîññèéñêîéФåäåðàöèèóñèëèòèõðîëüêàêèíñòðóìåíòàçàùè-
òûëåãèòèìíîñòèêîíñòèòóöèéèóñòàâîâñóáъåêòîâФåäåðàöèè.
Äàííûå ñóäû íåîáõîäèìî àêòèâíî âîâëåчü â ïðîöåññ «îчè-
ñòêè»íîðìîñíîâíûõçàêîíîâñóáъåêòîâîòïîëîжåíèé,ïðîòè-
âîðåчàùèõ Êîíñòèòóöèè Ðîññèéñêîé Фåäåðàöèè, чåì áóäåò
óñèëèâàòüñÿðîëüïðàâàêàêèíñòðóìåíòàëåãèòèìèçàöèèêîí-
ñòèòóöèîííîãî (óñòàâíîãî) ïðîñòðàíñòâà ñîñòàâíûõ чàñòåé
ÐîññèéñêîéФåäåðàöèè16. Íà ìîé âçãëÿä, ñ òàêîé çàêîíîäà-
òåëüíîéèíèöèàòèâîéäîëжåíâûñòóïèòüÊîíñòèòóöèîííûéÑóä
ÐФ,òåìáîëååчòîìíîãèååãîñóäüèâñâîèõíàóчíûõðàáîòàõ
àêòèâíîïîääåðжèâàюòðàçâèòèåðåãèîíàëüíîéêîí-
ñòèòóöèîííîéюñòèöèè.
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15 Ñì.:Ишåêîв Ê.À. О ðåàëèçàöèè êîíñòèòóöèé (óñòàâîâ) ñóáъåêòîâ ÐФ
îðãàíàìèãîñóäàðñòâåííîéâëàñòè:êîíñòèòóöèîííî-ïðàâîâîåèññëåäî-
âàíèå.-Ì.,2013.-Ñ.27.

16Ñì.:Уìíîвà (Êîíþõîвà) И.À., Ñòåïàíåíêî À.Ñ. Лåãèòèìíîñòüêîíñòèòó-
öèé(óñòàâîâ)ñóáъåêòîâÐФâêîíòåêñòåèõçàùèòûîðãàíàìèêîíñòèòó-
öèîííîãîêîíòðîëÿâÐîññèéñêîéФåäåðàöèè.Âñá.:Àêòóàëüíûåâîïðî-
ñûêîíñòèòóöèîííîãîêîíòðîëÿ.-Ì.,2011.-Ñ.765.
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